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DISTRICT  OF  CONNECTICUT,   To  u:il : 

[L.  S.]  BE  IT  REMEBERED,  That  on  the  twenty-sixth  day  of  August,  in  the 
thirty-sevenlh  year  erf  the  Independence  of  the  United  States  of  America,  Joiepk 
Backus  of  the  said  District,  hath  deposited  in  this  Office  the  title  of  a  Book  the 
right  whereof  he  claims  as  Author,  in  the  words  following,  to  wit : 

"  A  Digest  of  the  Laws  rehting  to  the  Offices  and  Duties  of  Sheriff,  Coroner  and 
Constable.      By  Joseph  Rackus,   Counsellor  at.  J^aw.      /«  '"'"  Volumes.      Vol.   II," 

In  Conformity  to  the  act  of  the  Congress  of  the  United  States,  entitled,  "  An 
Act  for  the  encouragement  of  Learning,  by  securing  the  Copies  of  Maps,  Charts, 
and  Books,  to  the  Authors  and  ProjMietors  of  such  Copies,  during  the  terms  therein 

mentioned. 

HENRY  W.  EDWARDS,  Clerk  of  the  District  of  Connecticut. 

A  true  Copy  of  Record,  examined  and  sealed  by  me,  H.  W.  Edwards,  Clerk  of  the 
District  of  Connecticut. 

T' 
191^ 


Vi.    A.    DaMt,    Trint. 
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CHAP.  I. 

.Statute  regulations  in  the  State  of  Xcw-Vork. 

I.  APPOINTMENT  AND  DISCHAKGE. 

,    SHERIFFS,  coroners  and  constables  are  annually  *^^°™J^'' 
appointed:  Sheriffs  and  coroners  by  the  council  of    charge. 
appointment; (a)  and  constables  by  the  people,  in  town  gj^^^,^  ^^^q, 
meetings  and  in  ward  meetings,  iu  the  cities  andner  and  con 
counties  of  New- York  and  Albany,  or  by  three  jus- 
tices of  the  peace  in  ease  the  people  neglect  to  make 
such  appointment.(6)     Sheriffs  must  be  substantial 
freeholders  of  the  city  or  county  for  which  they 
are  appointed,  and  receive  a  commission  under  the 
great  seal  of  the  state  in  the  form  following  to  wit : 

"  The  veople  of  the  state  of  Xeiv-Fork,  to  all  to  sheriff's  com- 

T  ,     ^,  y~.       s-  mission. 

tchom  tliese  presents  shall  come.  Greeting  : 

<*  Know  ye,  that  we  have  committed  to  our  well 
Moved  Jl.  B.  our  county  of  W.  f oj*  our  city  untf 

(a)  St.  N.  Y.  T.  13.  Const. 

(6)  Ibid.  1*.    Const.  325,  327.    March  07,  1801. 

VOTm    11,  1 


SHERIFF,  CORONER  cc  COIN  STABLE. 

.pois.MENT  county  of  JS*.  as  ihe  case  may  hCfj  wiih  the  apjnirte- 
nances  to  keep  during  the  pUasure  of  our  councu  of 
appointment.  In  testimony  whereof  roe  have  caused 
these  our  letters  to  be  made  patent,  and  the  great  seal 
of  our  state  to  he  hereunto  affixed.'^  And  be  tested 
OP  witnessed  in  the  usual  form.fc)  And  before 
;.j  t  civc  permitted  to  cxceute  the  oflke,  must  enter  into  bonds 
fond.  ^Q  ^jjf.  people  of  the  state  >vith  sureties,  freeholders 
jointl;V  and  severally,  to  answer  to  the  people  of  the 
state,  and  parties,  if  any  complain;  Avhieli  bond  must 
be  in  the  foiin  ;uid  to  the  efleet  following,  to  >vit : 


.1:01 


bonii.     *'  i^^ioxv  all  men  hy  these  presents,  that  ue ,  of 

,  arc  holden  and  firmly  hound  to  the  pcojile  of  the 

stale  of  ^Vew-1  o)-k  in  the  penal  sum  of  thousand 

dollars,  to  he  paid  to  the  said  people;  for  the  payment 
•chtnof  u-c  hind  onrsclvcs,  our  heirs,  executors  and 
adininit<lralorii,  jointly  and  i<cverally,  frmly  hy  these 
presents:  scaled ->cHh  our  seals,  and  dated  this 
day  of  in  the  year  one  thousand. 

jad.'.iur..        »«  }}  hcreus  the  aljorc  bonndcn  ,  hath  been  ap- 

jxtiutcd  to  the  oj/icc  if .,  on  the  day  of 

last  pu.st.     ..Von-,  Ihrrffore,  the  coudilion  of  the  above 

obligatio)i  is  sucli.  thai  if  the  said  ,  shall  ivell 

and  ftiHlfully,  in  alt  tilings  perform  and  cxecule  the 

ttjjice  of  sherij)'  of  the  miid  county  if ,  during  his 

cunlinuance  in  tin:  said  office,  by  virtue  of  the  said, 

iippoiiitiiienl,   ivithout  fraud,   deceit,   or  oppression ; 

then  the  ntiorc  alitigation  to  he  roid,  or  else  to  remain 

in  full  force."     The  sherilf  of  the  eity  an«l  county 

sun.uii    .1  wf  New-York,  with  two  sureties,  in  the  penal  sum 

.ufciici,  "oJofJ^mfv  flicmsaiid  jlollars;  the  resneetivc  sheriffs  of 

■tautinl    of  •  _  ,  _  ' 

bvo<b.  the  toiinliis  (if  1)(  iawarc,  'I'ioga,  Cayuga,  Onondago, 

Ontiirio,  Hteuben,  Essex,  and  Clinton ;  eueh  with  any 

(/)  bt.  N.  V.  I.  UVh     >larch  !iO,   1801. 
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number  of  sureties  not  exceeding  six,  in  the  sum  of  AppoiNTMENr 
ten  thousand  dollars ;  and  every  other  sheriff  in  the    '^umkce! 
remaining  counties  in  the  state  with  two  sureties  in    ^-^^•'"^^ 
the  sum  of  five  thousand  dollars  each,  which  bonds 
must  be  given  witliin  twenty  days  after  notice  of 
appointment,  ami  must  be  filed  in  tlie  clerk's  office 
of  the  counties  respeetiveh,  for  which  such  sherifl' 
shall  have  been  respectively  appoin|ed.((l) 

Sheriffs,  coroners  and  constables  must  be  sworn  Sheriffs,  corg 
according  to  tlie  form  prescribed  by  law.(c)    Neither  "j^Jj',^^"'^,5i'!m 
sheriffs  nor  coroners  can  hold  their  respective  offices  be  swon.. 
more  than  four  years  successively,  nor  can  sheriffs 
hold  any  other  office  at  the  same  time.  Cf  J 

A  sheriff  thus  appointed,  and  in  all  the  particulars 
aforesaid  qualified,  continues  in  office  under  the  limi- 
tation aforesaid  until  another  is  in  like  manner  ap- 
pointed and  qualified  in  Jiis  place,  and  shall  have 
delivered  unto  him  a  writ  of  discharge,  if  in  the 
county;  and  if  not,  until  the  same  shall  be  filed  in 
the  office  of  the  clerk  of  the  county :  which  writ  of 
discharge  must  issue  at  the  time  of  issuing  the  com- 
mission to  the  nev/  sheriff,  and  with  it  be  delivered 
to  him,  and  must  be  in  form  folloAving,  to  wit: 

"  The  people  of  the  state  of  New-York,  to  all  io  Form  of  writ 
whom  these  presents  shall  come.  Greeting:  °o  oiTsh'^'-ff 

on  appoint- 

*^  Whereas  we  have  committed  to  our  iveJl  heJoved 
A.  B.  our  county  of  W,  (or  our  city  and  county  of  N. 
as  the  case  may  be,)  with  the  appurtenances,  to  keep 
during  the  pleasure  of  our  council  of  appointment^ 
therefore  we  command  C.  i).  late  sheriff  of  the  county 

(d)  St.  N.  Y.  I.  204,  205.     March  20,  ISOl. 

(e)  Ibid.  40'2.     April  2,  1810.     And  3»8,  32'?.  March  27,  ISO). 
ffj  Ibid.  13.  Coirgt. 
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ippoiNTMENi  aforesaid,  (or  of  the  city  and  county  aforesaid,  as 
"c^H^Ancr  the  case  may  be,)  that  hy  indenture  thereof,  in  due 
^"^"^^"^^  manner  to  be  made,  he  deliver  to  the  said  Jl.  li.  the 
coiinhj  aforesaid,  (or  the  city  and  county  aforesaid, 
as  the  case  may  be,)  with  the  appurtenances,  together 
7vilh  the  rolls,  writs,  memorandums,  and  all  other 
things  touching  that  ojjice,  tvhich  are  in  his  posses- 
sion, to  keep  in  form  aforesaid^'  Which  writ  of 
diseharge  must  be  tested  in  the  same  manner  as  said 
commission  is  tested,  and  sealed  with  the  great  seal 
of  the  state. (^) 

.Sheriff  must     Shcfiffs  in  their  respective  counties,  must  each,  a» 
shcr:ff.  sooH  as  may  be  after  taking  upon  himself  the  oiRce, 

by  writing  under  his  hand  and  seal,  appoint  an  under 
shcrilf  of  the  same  county,  during  the  pleasure  of 
tljc  sheriff  j  and  on  the  death,  removal,  or  incapacity 
of  such  under  sheriff  to  perform  the  duties  of  his 
office,  to  supply  his  place  by  a  new  appointment, 
which  appointment  must  be  recorded  in  the  office  of 
the  clerk  of  the  county ;  and  in  case  of  the  death  of 
the  sheriff  of  any  county,  his  under  sheriff  shall 
in  all  things  execute  the  office  of  sheriff  in  the 
name  of  the  deceased  sheriff,  until  another  shall  be 
appointed,  eonimissioncd,  and  take  upon  him  the 
said  olfiec,  and  the  defaults  and  misfeasances  in  office 
of  sucli  under  sheriff  in  the  mean  time,  as  well  as 
before,  shall  be  adjudged  a  breach  of  the  bond  given 
by  (he  sheriff  who  appointed  him;  and  tbe  executors 
and  administrators  of  such  deceased  sheriff  shall 
liave  the  same  remedy  for  the  defaults^  and  mis- 
frusunces  in  oifiee  of  such  under  slieriff,  happening 
during  such  iuteival,  as  sucli  sheriff  would  have 
been  entitled  to,  if  living  and  in  the  exercise  of  his 
ollicc.(/i) 

(■>)  St.  N.  Y.  I.  Q04.     March  50,   » 801. 
CO  Ibid.  20G,  'J07.     March  20,  1801. 
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Each  sheriff  may  also  appoint  siicJi  and  so  many  appointment 

AND    DIS- 
CWARCE. 


deputies,  beside  such  under  sheriff,  as  he  may  think 


proper ,  who  as  well  as  said  under  sheriff  must  be    ^~f'~^'^^ 
sworn    to  a  faithful    discharge    of  their  offices.(i)pointasmany 
But  no  person  who  may  be  deputed  by  any  sheriff  to^^^^j^^^^^P"*'*^^^ 
do  a  particular  act  only,  shall  be  required  to  take  thiuk  i>roper. 
the  oath  to  be  taken  by  deputies  of  sheriff s.fjj 

In  ease  of  any  recovery  against  any  sheriff  for  any  On  foifeitme 
<lefault  or  misconduct   in  office,  the  justices  of  the bond^'^how 
supreme  court  upon  motion  in  open  court,  may  order  ^'''^  penalty 
the   bond  so  given  by  such  sheriii,  to  be  put  in  suit  covered  a- 
againsthim  and  his  sureties,  or  any,  or  all  of  them  :  ^^'""'^ °'°'*'''^ 

°  '  '^ '  and  sureties. 

and  wlien  judgment  shall  be  obtained  thereon,  the 
said  supreme  court,  shall  upon  motion  in  open  court, 
direct  so  much  money  to  be  levied  thereon,  as  shall 
Ue  sufficient  to  pay  the  party  his  debt  or  damages  so 
recovered,  with  costs,  and  to  be  paid  to  such  party 
grieved;  but  if  such  sheriff  or  his  sureties,  or  either 
of  them  shall  pay  the  debt  or  damages  so  recovered 
against  such  sheriff,  with  costs,  such  suit  on  such 
bond  shall  be  stayed,  and  be  no  further  prosecuted. 
But  if  after  judgment  on  such  bond,  any  other  party 
who  shall  have  recovered  any  debt  or  damages  against 
such  sheriff  for  any  default  or  misconduct  as  afore- 
said, shall  apply  to  said  court  for  relief,  they  shall 
upon  like  motion,  direct  sucli  further  sum  to  be  levied 
on  such  judgment  on  such  bond,  as  shall  be  sufficient 
to  pay  the  debt  or  damages  so  recovered,  with  costs, 
and  to  be  paid  to  such  party  grieved  ;  and  shall  so 
direct  as  often  as  any  recovery  shall  be  had  against 
such  sheriff  for  any  default  or  misconduct  in  liis  of- 
fice. But  the  sureties  in  any  such  bond  shall  not  be  Sureties  nof, 
charged  beyond  the  amount  of  the  sums  in  which  I'.nount'^of"'' 
they  are  bound,    nor  in  the  counties   of  Delaware,  i^ui'ds,  noi  in 

(i)  St.  N.  Y.  I.  207,  402.  March  20,  1891,  And  403.  Ariril  2,  1801. 
U)  Ibid.   207.     March  20,  180'1. 
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ippoiKiM£»T  Tioga,  Cayuga,  Onondago,  Ontario,  Steuben,  Essex, 
CHARGE,  and  Clinton,  beyond  the  amount  of  one  sixth  part  of 
Y''^"'^^    the  sums   in  which  they  are  respectively  bound  as 

certam  coun-  •'  . 

ties  beyond  a  aforesaid.  And  if  two  or  more  such  recoveries  be 
thereofra-  ^^^  agaiust  a  sheriff  in  the  same  town,  or  at  the 
gainst  any  same  time,  amounting  together  to  more  than  the 
whole  of  the  sums  contained  in  such  bond,  said  court 
shall  direct  the  monies  to  be  levied  thereon,  to  be  dis- 
tributed to  the  parties  respectively,  in  proportion  t» 
the  amount  of  their  respective  recoveries. (k) 

(a)  St.  N.  Y.  I.  207,  208. 


single  suretj', 
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II.  GENERAL  DUTY. 

WHEN  any  felony  shall  be  committed,  public 
notice  thereof  shall  be  immediately  given  in  all  pub- 
lic places  ncai*  where  the  same  was  committed,  and  io'^^ake  fresh 
fresh  pursuit  sliall  be  forthwith  made  after  every  pn^uit  after 
such  felon,  by  sheriffs,  coroners,  constables,  marshals, 
and  all  other  persons  who  shall  be  by  them  command- 
ed and  summoned  for  that  purpose :  and  every  com- 
petent person  who  will  not  so  do,  and  be  thereof  con- 
victed, shall  be  punished  by  fine  according  to  tha 
the  discretion  of  the  court  having  cognizance  of  the 
©ffenee  :  and  every  such  officer  who  shall  conceal,  or 
cause  or  procure  to  be  concealed,  any  felon,  or  who 
shall  not  do  his  duty  in  the  premises,  and  be  there- 
of convicted,  shall  be  punisUed  by  fine  and  imprison- 
ment in  the  like  discretion  of  any  court  having  cog- 
nizance «f  the  offence. (a) 

Every  sheriff  or  officer  to  whom  any  writ  shall  be  sheriff  to 
delivered  in  the  county  where  it  is  to  be  executed,  q„ir^\l,e"* 
must,  if  required  by  the  person  delivering  it,  give  to«'«''^*^ry  of 
such    person  a  certificate  under   his  hand,  without 
taking  any  thing  therefor,  wherein  the  names  of  the 
parties  and  the  day  of  the  delivering  the  writ  shall 
be  mentioned  :  and  w hen  any  writ  shall  be  returned.  And  sijn  le- 
the  sheriff  or  other  officer  to  whom  thereturu  there-*''"'* 
of  appertains,  shall  put  liis  own  name  to  the  return 
of  the  same,  and  if  any  sheriff  or  other  oiiieer  shall  process  (^ 
not  make  due  return  of  any  writ  delivered  to  him  to  compel  if- 
exceute,  he  shall  be  liable  to  attachment  or  amerce- 
ment at  the  discretion  of  the  court  where  such  writ ' 
shall  be  returnable,  and  also  to  an  action  on  the  case 
for  damages,  at  the  suit  of  the  party  grieved.     And 

(ff)   St.  N.  Y,  I.  '218,  21P,      March  20.  ISUr 
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CENHRAL     s,\i(:\i  sheriff  or  other  officer  shall  be  in  like  manirer 

DUTY. 

^-^^v-N^  responsible,  if,  wlien  commanded  to  answer  to  the 
bielor  ^issues  Jssue  of  any  land  or  chattels*  he  return  less  thtn  he 
of  lands,  and   mi^ht  or  ouffht  to  havc  returned.     And  rent,  corn 

wlicit  £irc  is* 

sues.  gathered,  and  all   moveables,   except  arms,  imple- 

ments of  trade,  and  household  goods,  are  compre- 
hended within  the  name  issues.(6) 

Sheriffs  and        Sheriffs  and  coroners  must  take   into  custody  all 

coroners  lo        ,  .  "        -^ 

take  up         ships,  vesscls,  or  boats,  and  all   goods,  wares,  antl 
TeTseis*  %c.    J«erchan<lize,  cast  by  the.  sea  upon  the  land  within 
their  respective  jurisdiction,  and  cause  the  same  to 
to  be  appraised,  and  the  same  keep  a  year  and  a  day 
unless  sued  for  by  the  rightful  owner  within  that  time, 
and  proved  to  be  his  ;  and  the  same  goods,  &c.  ta 
sell  at  public  vendue  for  the  benefit  of  the  state,  ami 
the  avails  of  such  sale  to  account  for  at  the  exchequer, 
deducting    the    expenses    of   saving,    keeping,    and 
Penalty  for    Selling  the    samc.     And  if  convicted  of  otherwise 
mai  conduct  conducting,  sucli  sheriff  or  coroner  shall  be  liable 
in  damages  to  the  party  grieved,  and  to  be  punished 
by  fine  and  imprisonment  at  the  discretion  of  the 
court  of  justices  before  whom  convicted.     And  for 
such  serving,  preserving  and  keeping  such  goods,  &c. 
I  ho  sheriff  or  coroner  shall  have  a  reasonable  alloM- 
anee,  and  may  detain  the  gowls  so  saved  until  pay- 
ment thereof;    and  in   ease  of  dispute   concerning 
such  allowance,  the  same  shall  be  adjusted  by  any 
twoor  more  justices  lu'ingin  or  near  the  town  or  place 
SheiifTto       where  such  goods  shall  be  found  or  saved.     And  it  is 
!."n»inelt  of   ^ ''•'  '^"'j  <''  ^"J  ''I't'^iff,  coroucr  or  constable,  to  pre- 
(.ersoi.sem-    ycnt  all  pcrsons  not  lawfully  authorized,  from  taking 
zjoods.  any  goods  whatsoever  out  ol  any  ship  or  vessel  strand- 

ed as  aforesaid;  and  to  present  all  such  persons  a» 
^lulll  havc  taken  or    secreted  any   such  goods  oon- 

(*)  St.   N.  Y.   I.   0,18,    Qio,   March  ffO,  180!, 


SHERIFF,  CORONER  &  CONSTABLE. 

trary  to  law,    at  the  sessions  of  the  peace  in  tlieir 
counties.(c) 

It  is  also  the  duty  of  all  sherift's,  constiibles,  3^11!^,,^,;^;.  ^.,„. 
other  civil  officers,  by  all  lawful  means  to  pievcnt ^t«i^ies, &c  to 

•^  suppress   aim 

the  setting  on  foot,  opening,  or  drawing  any  unlaw- prevent   lot- 
ful  lotteries,  games,  or  devices  of  chance. (d)  ^^^"■^~' 

Whenever  the  mayor  or  recorder  of  the  city  of 
New- York  shall  issue  his  warrant  to  the  sheriff 
thereof,  commanding  him  to  cause  to  be  abated  or 
removed,  nuisances  therein,  he  must  forthwith  exe- 
cute the  same.(e) 

Whenever  any   person  is   sentenced  to  imprison-  Sheriff's  wai  - 
ment  in  the  state  prison,  it  is  the  duty  of  the  clerk  of  J,^y*i„  j"  ^l 
the  court  to  make  and  deliver  a  copy  of  such  sentence  ^  '^  ts  to  state 
to  the    sheriff,    who  must,    when  he    conveys  such 
convict  to  said  prison,  deliver  the  same  copy  with 
the   prisoner  to  the  keeper  thereof,    and  the   said 
keeper  must  thereupon  pay  such   sheriff  for  convey- And  how  paid 
ing  such   convict  to  said  prison,  eighteen  cents  per  ''^'  ^"^  '^"'"^' 
mile,   to  be  computed  from  the   place    where    such 
prisoner   was    convicted.     And  the   sheriffs,  of  the 
several  counties   in  the  state,  during  the  time  Ihat^jgy  ^^^^ 
they,  or  either  of  them  are  conveying  to  said  prison  n''T>d  assist- 
any  person  convicted  m  any  ot  said   counties,  have  county  while 
the  same  power,  and  the   like  authoritj^    to  demand  t^em  ulere 
assistanctt   of  any  of  the   people   of  the    slute,    in 
securing  every  such  person,  as  when  such  sht;riff  is 
in  the  county  for  which  he    is  appointed  sheriff;  and 
all  persons  must  aid  and  assist  such  slieiiff  under  the 


(c)  St.  N.    Y.   1.62,  63,  64.     Feb..   10,   1801. 
(</)  Ibid.  38.     Feb.   14,  nS3. 
(f)  Ibid.  373.     March  30,  180!. 
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"^^'^"■^'^    same  penalties  as  if  such  sherifl'  Merc  in  his  proper 


nuTY. 


iiounty. Cf J 


out  of'exc'hc-  Every  sheriff  and'olher  ofiicer  to  Avhom  any  process 
quer,  todeiiv-out  of  thc  court  of  cxchcqucr  is  directed  and  deliv- 
of  on  demand"  <^^*^^''  shall  upon  demand,  showtlic  same,'  and  without 
and  acinit    f^p  ^r  Tcward,  deliver  a  copy  thereof  to  the  debtor 

•kbtoislornio-  ^*^  •  i  i 

iiey  recured.or  person  against  whom  tlie  same  was  issued,  and 
upon  Ihe  receipt  or  levying  of  the  money  therein 
iiientioned,  acquit  the  debtor  thereof,  and  account 
for  (lie  same  at  his  next  account.     And  if  any  sheriff 

icfatau  °"  **''  otiirr  officer  shall  refuse  so  to  do,  and  be  thereof 
convicted,  lie  shall  render  to  the  party  grieved  treble 
damages;  and  be  further  punished  by  fine  at  the 
discretion  of  the  court  in  Which  he  shall  be  convicted. 

Micriftv,  roro-  ^^d  all  sheriffs,  coroners,  and  other  officers  who  shall 

ners.audother  .  ,.    •  i       «  « 

officers  to  ac-  have   rcccivcd,  or  become  liable  for  any  fines,  for- 
rount  on  oathp^^Uy         issucs,  or  amcrccments,  must  annually  on 

for   all    fines,  . 

&c.  anfi  pay  the  first  day  of  April  or  October  term,  on  oath, 
render  a  just  and  true  account  thereof  to  the  said 
court  of  exchequer,  aud  pay  the  balance,  if  any 
found  due  thereon,  to  the  clerk  of  said  court,  which 
account  shall  be  audited  and  settled  by  thc  said 
court ;  and  on  payment  thereof  by  any  sheriff,  cor- 
oner, or  other  officer  of  the  said  court,  must  grant  a 
discharge  for  thc  same,  under  thc  seal  of  said 
court.      And  if  any  sheriff,    coroner   or    other   of- 

i)n  default  officer    shall   not    pay    such    lialanco    within   twenty 

(laynitrit,  ex-  ,.   .  ,  .  .  ^     n 

rcution  to  is-days    aftcr  auditing   his    account,  execution    shall 

iio  against    |,p  issiu'«l   oul  airaliist    lilm    for   the    same;    and    if 
I  hem.  " 

ivnaiiy  for   sucli   shctifr,  coi'ouer,  or  other  olfiecr,  shall  refus« 

nccount'.^   °or   neglc<'t  to  render  such  account,  such  officer   so 

iH'gh't'tiiig  ov   irrnsiiit:;,    shall   be  liable  to   pay  all 

such  sums  of  mono  as  shall  or  might  have  been  rc- 

rcceived    by    him    for   any    such    fines,    forfeitures, 


/).st.  N,  \.  r.  41":.,  -Vlt.,     Apiil  :5,   1801. 
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issues,  and  amercements,  and  all  such  fines,  foi*- 
feitures,  issues,  and  amercements,  as  shall  have 
been  adjudged  against  such  officer  so  neglecting  or 
refusing,  in  any  court  of  record  in  the  state,  and 
execution  shall  thercuppn  be  issued  against  such 
officer  for  the  same.      And  if  on  auditing   the  ac- ''°».3<^^"""^' 

'-'  a  balance   be 

count  of  any   such  sheriff,   coroner,  or  other  officer,  due  to  such 
a  balance    shall  be  found  in  his  l-ivour,  he  shall  be  fj^^^^f •'^^\™"^ 
entitled  to  receive  the  same  out  of  the  treasury  of  the  same  out  of 
state,  on  a  certificate  under  the  hand  of  the  judge, 
and  under  the  seal  of  the  said  court. (§•) 

Whenever  any  sheriff  shall  receive  from  any  county  sheurt's  duty 

•^  •'  "  oil  warrant 

treasurer  a  warrant  directed  to,  and  commanding  from  county 
such  sheriff  to  cause  to  be  made  from  tlie  goods,  ga^,'^,s"'^,'je'iinl 
chattels,  lands  and  tenements  of  any  collector,  >vhoq'ienicoiiectr 
has  refused  or  neglected  to  pay  to  such  treasurer  the 
amount  of  the  taxes  mentioned  in  any  assessment  roll, 
delivered  to  such  collector,  or  to  account  for  tlie 
same  in  due  time,  such  sheriff  shall  immediately 
cause  the  same  to  be  executed,  and  shall  make  pe- 
turn  thereof  to  the  county  treasurer,  within  the 
time  therein  specified,  and  pay  to  him  the  money 
levied  by  virtue  thereof,  deducting  for  his  fees  five 
cents  upon  every  dollar  for  the  sum  levied,  and  no 
more ;  and  if  the  whole  sum  he  not  levied,  he  shall 
endorse  on  the  warrant  the  amount  so  levied,  exclu- 
sive of  his  fees,  and  that  such  collector  has  not 
any  more  lands,  tenements,  goods  or  chattels  in 
his  county,  whereon  he  could  cause  the  residue 
of  the  money  therein  mentioned,  to  he  made  or 
levied:  and  in  case  he  cannot  find  any  goods  or 
chattels,  lands  or  tenements  of  such  collector, 
whereof  he  can  cause  any  part  of  the  sum  mentioned 
in  such   warrant  to  be    made    or    levied,    he  shall 


(g)  St.  N.  Y.  I.  44«,  447.     April  3,  1801. 
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make  return  thereof  accordingly,  and  if  any  sheriff 
shall  nci^lcct  to  return  such  warrant,  or  to  pay  the 
^^gjfif'f^"',"^'^'^"  money  levied  thereon,  within  the  time  limited  for 
«xecu(int;anf!  the  rctum  thcfcof,  or  fihall  make  any  other  return 
uairant'^ao-  *^^^"  sucli  as  is  ahovc  mentioned,  he  shall  be  liable 
cord.nptotheto  pay  to  the  peoplc  of  the  state,  to  be  recovered 

directions  . 

iheitof.  with  costs  of  suit  in  an  action  for  so  much  money 
received  to  their  use,  the  whole  sum  directed  to  be 
levied  by  such  warrant. (/i) 

Whenever  any  sheriff  shall  receive  any  process 
issued  by  the  junior  justice  of  the  supreme  court, 
as  justice  of  the  court  of  exchequer,  under  his  seal 
in  the  name  of  the  people  of  the  state,  tested  in  the 
name  of  such  justice,  directed  to  such  sherifl",  him 
THityofshei-go^^ij^r^jidina:  to  sell  at  public  vendue  any  lands  subiect 

in  in  execut-  o  i  ^  o 

iue;piooess,toto  quitrcut,    and  m  hereon  such  rent    had  not  been 
sell  lanu  sub-      .^1    uor   thc    cliarffcs   arising?  from  such  default; 

ject    to    quit- 1  on  7 

lent.  every  such  sheriff  is  empowered  and  required  vith- 

in  sixty  days  after  the  receipt  of  such  process, 
to  cause  advertisements  to  be  affixed  to  the  court- 
house, and  at  three  or  more  of  the  most  public 
places  in  the  county  where  such  land  lies,  or  if  thc 
same  lie  in  different  counties,  then  at  the  court-house 
of,  and  tliree  of  the  most  public  places  in,  each  of 
the  said  counties,  that  on  such  day  or  days,  which 
slrall  not  exceed  fifty,  nor  be  less  than  thirty  days 
after  the  date  of  such  advertisement,  so  much  of 
said  land  will  be  sold  at  public  vendue  to  the  highest 
bidder,  at  the  court-house  of  the  county  in  which 
such  hinds  shall  be  situated,  as  will  jray  thc  sum 
mentioned  in  such  process,  toj^ether  with  the  char- 
ges of  advertisement,  sale,  survey,  (if  required,) 
and  conveyance  thefcof.  and  between  the  hours  of 
nine  in  tlic  forenv^on,  and  two  in  tlie  afternoon  of  the 


(A)  St..  N.  y.    I.  5oC,  553,     April  8,  1801. 
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days  appointed  for  that  purpose  ;  and  at  the  time  of    cENenAr, 

such   sale,     such   person    as   will   accept   the   least   v^^-v^*-' 

quantity  of  land  to  pay  the  sum  mentioned  in  such 

process,  together  ^vith  the  said  cliarges,  (of  Avhieh 

such  sheriff  sliall  then  make  a  true  account  as  far 

as  he  can  ascertain  the  same.)  sliall  be   deemed  the 

highest  bidder^  and  on  every  such  sale,  such  sheriff 

shall  make  and  execute  to  the  purchaser  sufficient 

deeds  or  convevances,  ^rhich  shall  be  valid  both   in  p"^*'^^"''.^, 

law    and  equity,    whether  such    sale   b«    made    in 

the  proper  county  of  such  sheriff,    or  in  any  other 

county  as  aforesaid;  and  shall  vest  in  s^uch  purchaser, 

his  heirs,    and  assigns,  an  estate  in  fee  simple  in  the 

premises  so  sold.     Provided  always,  that  such  sherift' 

before  executing  such  deeds  or  conveyances,  shall 

cause  the  lands  so  sold  to  be  surveyed,  except  in  cases  i -tt's  ^o^**  to 

•  ••II  r»  J.         ,  be  buiveyedj 

where  the  quitrcnt  or  undivided  parts  ot  iiny  tract 
or  on  particular  lots  thereof,  shall  have  been  paid  or 
discharged  by  commutation  or  otherwise  ;  in  which 
cases  such  sheriff  may  sell  and  convey  as  aforesaid, 
any  proportion  of  the  undivided  parts  of  such  tract 
or  of  the  remaining  lots  thereof,  on  which  quitrent 
shall  not  have  been  so  paid  or  discharged,  without 
causing  any  survey  to  be  made  ;  and  in  cases  where 
such  survey  shall  be  required  as  aforesaid,  the  lands 
so  sold  and  surveyed,  shall  be  laid  out  in  one  entire  And  to  be  laid 
piece,  and  at  one  side  or  end  of  the  tract  out  of  piece. 
which  the  same  shall  be  sold,  and  shall  always  be  of 
the  unimproved  land,  if  there  be  sufficient  for  the 
purpose  in  any  one  piece.  And  if  there  be  no  court- 
house in  any  county  at  the  time  of  such  advertise- 
ment and  sale,  the  advertisement  shall  be  fixed  up, 
and  the  salq  made  at  tlie  place  where  the  then  last 
court  of  common  pleas  for  sach  county  was  held.(i) 

CO  St.  N.    Y.      I.    609,  GIO,  611.     Aprils,  ISOl. 
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And  every  sheriff  to  w)ioni  any  such  process  shall 
be  delivered,  must,  before  he  proceed  to  execute  the^ 
same,  take  an  oath,  to  be  administered  to  him  by 
any  justice  of  the  peace  Avho  shall  be  applied  to  for 
that  purpose,  who  must  give  a  certificate  thereof  to 
the  sheriff,  who  must  file  the  same  with  the  clerk 
of  the  county  whereof  he  is  sheriff,  and  which  oath 
must  be  in  the  words  following,  to  wit :  "  Fou  — — 
shall  well,  truly,  faithfully ,  and  honestly  discharge, 
the  trust  reposed  in  you  hy  virtue  of  an  act,  entitledf 
An  Act  concei'ning  quitrents,  according  to  tlie  best  of 
your  skill  and  understanding."  Cj J 

Sheriff  must      And  every  sucji  sheriff  must,  within  sixty  days 
pay  the  sum  j^f^^^.  g^jj^  gj^j^    p^y  ^^  ^jjg  treasurer  of  the  state  the 

due  for  quit  '    r    ^  i  i       i        •xr 

rent  to  th«    sum  mentioned  in  such  process,  and  such  sheriff  may 
ticaburer.      ^.g^j^j^  f^p  jjjg  ggrvices  and  the  charges   attending 
such  sale,  such  sum  as  the  judge  of  the  court  of  ex- 
chequer, either  in  the  term  or  vacation  of  said  court, 
shall  allow  for  the  same,  aii4  certify  under  his  hand 
to  be  due  to  such  sheriff  therefor ;  who  must  return 
How  surplus  the  surplus  money,  if  any,  to  the  person  to  whom 
oj;  ''••n'"^*^  ^^^  lands  so  sold  belonged,  iinmediatcly  before  such 
sale,  and  if  they  cannot  be  found,  Oien  such  sheriff 
shall  pay  the  same  to  the  said  treasurer,  who  must 
apply  the  same  as  the  comptroller  shall  direct,  to 
the  payment  of  the  quitrents  due,    or  which  shall 
thereafter  become  due,  from  such  persons,  and  the 
said  sheriff  must  at  the  same  time  deliver  to  the 
Anil  account  comptroller,  a  full  and  just  account  of  the  monies 
Troitei!"'^^     arising  from  such  sale,  and  of  the  application  of  the 
sarae.(fe) 

Howsfcrriffto     wjjencver  any  sheriff  shall  execute  any  writ  of 

give  notice  of  «      .  o      i_  i. 

^-jwcuting  a  incfuiry,    issued  out  of  the  court  ol   chancery,  by 

(j)  St.  N.  Y.  I.    611.     Aim\  8,  1801. 
(k)  Ibid, 
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virtue  of  the  statute,  entitled,  «  An  Jlct  toncermn^ 
the  commissions  of  the  land  ojfice,  and  the  setllement 
€f  lands,'*  to  such  slieriff  directed,  he  must,  Qn^r'tof  inqui- 
recciving  such  writ,  affix  a  copy  thereof  upon  the 
front  door  of  the  eouvt-house,  or  place  where  the 
court  of  common  pleas  and  sessions  of  the  peace  in 
his  county  were  last  held,  with  a  notice  of  the  time 
when  and  time  where  the  same  writ  is  to  be  exe- 
cuted, which  time  must  not  be  less  than  sixty  days 
from  the  tinle  of  fixing  said  notice,  in  the  manner 
aforesaid ;  (I)  and  must  thereupon  execute  said  writ, 
and  make  return  tliewof  accoitling  to  the  directions 
therein  given. 

And  also,  whenever  any  writ  of  imjiuiry  is  issued  Duty  of  si«s^- 
out  of  the  court  of  chancery,  by  virtue  of  the  statute,  juquiry  con- 
entitled,  **  ^71  Act  concerning  escheats,'*  directed  to  kerning  es- 
any  sherifij  and  delivered  to  him,  he  must  in  like 
manner  execute  and  i:«turn  the  same,  according  to 
the  directions  therein  given;   and  when  in   pursu- 
ance of  such  inquiry,  and  the  proceedings  on  return 
thereof,  any  writ  of  seizure  shall  issue,  either  from 
the  supreme  court,  or  from  said  court  of  chancery, 
as  the  case  may  require,  and  the  lands,  tenements 
and  hereditaments  shall,  by  virtue  of  such  writ  of  ^ 
seizure,   have  been  seized   by  such  sheriff,  and  in  proc*;.eiii?i?. 
conformity  to  said  act  have  been  sold  by  the  com- 
missioners of  the.  land,  office,  and  letters  patent  issued 
to  the  purchaser;  upon  the  production  of  such  letter* 
patent  to  the  sheriff,  he  must  deliver  the  possession 
of  the  said  lands,  tenements  and  hereditaments,  to 
the  pui'chaser  theFeof.(in) 


(0  St.  N.  Y.  1.  301,     March '24,  iSOJ 
(w)  Ibid.  311,31?,     March  ■;*,  1301. 
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No  under  sheriff,  sheriff's  clerk,  or  coroner,  shall, 
during  his  continuance  in  office,  act  as  a  counsellor, 
^"''^j;,^^^"*?^  attorney  or  solicitor  in  any  court.(n) 

and  coroner 

tice  as  "coun-  If  ^  sheriff  die  while  any  writ  executed  against 
seiiors,  &c.  f}^^  lands  and  tenements  of  the  defendant,  delivered 
to  such  sheriff  remains  unsatisfied,  his  under  sheriff 
may  execute  such  writ,  in  the  same  manner  as  the 
sheriff  if  living  ought  to  do,  and  may,  on  sale  of  any 
real  estate,  hy  virtue  of  such  writ,  execute  in  his 
own  name  a  deed  of  the  premises,  sold  to  any  pur- 
chaser, or  purc^iasers,  his  or  their  heirs  and  assigns 
for  eyer.(o) 


(«)  St.  N.  Y.2'21.     March  20,  180?. 
(o)  Jbid,  VI,  .'j?3.     April  9,  1811. 
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III.  PROCESS  AND  SERVICE. 


PPa>CE?9  AND 
SERVICE. 


IT  is  ordained  by  the  constitution  of  this  state, 
that  all  writs  and  other  proceedings  shall  run  in  the 
name  of  the  people  of  the   state  of  New- York,  and  ,,^^'^'  tested] 
be  tested  in  the  name  of  the  chancellor  or  chief  and '"  what 

iiame  to  run. 

judge  of  the  court  whence  they  issue.(a) 

In  every  special  assize  for  forcible  entry  into  the  '^-^^1^1°^/°^' 
lands  and  tenements  of  others,  and  the  putting  the 
possessors  out  of  the  same,  granted  by  the  chancellor 
to  the  party  aggrieved,  one  at  least  of  the  judges  of 
the  supreme  court  must  be  named  as  one  of  the 
justices  to  take  such  assize,  and  no  writ  of  super- 
sedeas may  be  granted  to  the  contrary  of  such  special 
assize. (&) 

In  an  assize  of  novel  disseisin,  the  plaintiff  mustA^s'^^^.*'^ 

,.  novel  dis- 

obtain  a  writ  issued  from  the  cnancerj',  aivected  toseiiin. 
the  sheriff,  containing  the  plaint  of  disseisin,  Ui>on 
the  disseisin,  and  commanding  the  sheriff,  that  taking 
with  him  the  coroner  of  the  county,  or  one  of  them, 
if  there  be  more  than  one<  in  the  same  county,  and 
two  or  more  justices  of  the  peace  in  the  same  county, 
he  go  in  his  proper  person  to  the  tenement  or  pasture 
whereof  the  plaint  had  been  made,  and  before  them, 
by  the  first  and  other  neighbours  and  lawful  men, 
if  the  first  recovery  was  by  verdict,  if  not,  by  the 
neighbours  and  laAvful  men,  he  diligently  thereol" 
make  inquisition  :  and  if  they  find  the  plaintiff  dis- 
seized again,  the  plaintiff  shall  recover  double 
damages,  and  the  rcdisseizors  shall  be  also  punished 
by  fine  and  imprisonment,  and  shall  by  tho  sheriff 


(a)  St.  N.  Y.  I.   14.     Const. 
'J>)  Tbid.  84.    March  12,  1787. 


VOX.    T[. 
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iRocFss  AND  \n^,  fortli^vith  taken  and  comraillcd  to  goal,  until  they 
^J.^'-y^  shall  have  paid  such  damages  and  fine,  and  be  thence 
delivered  by  due  course  of  law  j  but  if  the  redisseisin 
be  not  found,  the  plaintiff  shall  be  amerced,  and  the 
others  shall  be  acquitted.  But  no  sheriff  may  pro- 
ceed in  any  such  plaint  without  a  special  writ.(c) 

Panneis  to  be      Panncis  of  tlic  assizes  must  in  all  cases  be  ar- 

niaile  ;in<l  ilc- 

liveml,  c^c.  raycd,  and  a  copy  thereof  delivered  by  the  sheriff 
or  his  deputy  to  the  plaintiffs,  tenants  and  defend- 
ants, if  they  demand  the  same,  at  least  six  days 
before  the  circuit  court  or  sessions  of  the  justices  at 
which  the  same  are  returnable,  upon  pain  that  every 
sheriff  or  other  officer  neglecting  his  duty  therein, 
shaii  forfeit  for  every  offence  to  the  party  grieved  the 
sum  of  twenty  pounds,  to  be  recovered  with  costs 
of  suit,  in  any  court  of  record,  by  action  of  debt, 
bill,  plaint  or  information. (rf) 

Of  tiie  test  All  writs  of  summons  and  attachment,  and  other 
piuccss.  process  in  pleas  of  lands,  must  have  full  fifteen  days 
at  the  least,  between  the  days  of  the  test  and  the 
days  of  tlie  return  thereof  j  but  writs  of  dower,  after 
issue  joined,  need  not  have  above  fifteen  days  be- 
tween the  test  and  return  of  the  renirc  fiiciiiSf  or 
any  other  process  sued  out  for  the  trial  of  the  issue. 
Writs  of  summons  to  the  warranty,  and  all  other 
process  in  any  real  action,  being  tested  the  last  day 
of,  or  any  other  day  in  any  term,  and  returnable  the 
first  day,  or  any  other  day,  in  the  next  succeeding 
term,  are  good.(t') 


Summons  After  every  summons  upon  the  lauds  in  any  re^il 

|)rocli-'-     •'  ■■'■ 

the  ci 
door. 


ihe  cimici.    iictjon,  and  iourteen  da^s  at  the  least  betore  the  day 


(c)  St.  X,  V.  I.  ST,  hi.     March  VI,  1787, 
id)  Ihid.  yo.     March  12,  1787. 
■>]   Ibid.  90,  IM.     Marcli  ;?.  1737. 
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of  the  return  thereof,  the  slieriffto  Mh^am  such  sum-  ^'^^'^css  anb 

oLitVlCE. 

mons  is  directed,  must  make  or  cause  to  be  made,  v.-^^-v'^-' 
proclamation  of  such  summons,  at  or  near  the  most 
usual  door  of  the  church  of  the  town,  or  place 
where  the  land  Avhcreupon  the  summons  was  made 
lies,  upon  a  Sunday,  immediately  after  divine  ser- 
vice, and  sermon,  if  any  there  bcj  and  if  there  he 
mo.re  than  one  church  in  such  town,  then  such  pro- 
clamation must  be  made  at  or  near  the  most  usual 
door  of  the  church  nearest  to  such  lauds  j  and  if 
there  he  no  church  in  such  town,  such  proclamation 
must  be  made  at  or  near  the  most  usual  door  of  the 
church  in  the  same  county  nearest  to  such  lands,  aijd 
such  proclamation  so  made  must  be  returned,  to- 
gether with  the  names  of  the  summouers ;  and  if 
such  summons  be  not  so  proclaimed  and  returned,  no 
grand  cape  may  be  awarded  but  on  alias  or  flurics 
summons,  as  the  case  shall  require,  until  a  sum- 
mons and  proclamation  shall  be  so  duly  made  and 
returned.  (^J 

And  for  avoiding  delays  in  all  manner  of  Avrius 
and  attachments,  if  the  tenant  or  defendant  after  the 
first  attachment  returned  make  default,  the  great 
distress  shall  be  immediately  awarded,  and  the 
tenant  or  defendant  shall  be  distrained  from  time  to 
time,  until  he  or  she  do  appear,  or  comply  with  the 
purpose  of  the  writ.  And  if  the  sheriff  do  not  make 
sufficient  return  to  any  such  writ  at  the  day  of  the 
return  thereof  he  shall  be  amerced. (^) 


The  process  by  distringas  as  formerly  used  beins;  issues  iovi«4 
dilatory  and  expensive,  the  court  out  of  wiiich  the ^ay  ile'i^d 
writ  proceeds  may  order  the  issues  levied  fiora  time 


(f)  St.  X.  Y.  I.  91.     March  12,  ITS'; 
(f)  Ibid. 
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TRocEss  AND  to  t'lmc  lo  bc  soltl,  and  the  monies  arising  thereby 
v^y-Y-^!,  to  be  applied  to  pay  such  cost  to  the  plaintiff  as  the 
court  shall  think  just,  under  all  circumstances,  to 
order,  and  the  surplus  to  be  retained  until  the  de- 
fendant OP  tenant  shall  have  appeared,  or  other  pur- 
pose of  the  writ  be  answered ;  and  when  the  purpose 
of  the  writ  is  answered,  such  issues  must  be  return- 
ed, or  if  sold,  what  remains  of  the  money  arising 
from  such  sale  must  be  paid  to  the  party  distrained 
upon.(ft) 

Writs  of  in-      AVhenevcr  the  attorney  general  shall  cause  a  writ 

qniryoles-  .  .  ,„, 

cheats  may    01  inquiry  to  be  issued  out  of  the  chancery  in  ease 
sheriff  oUny  ***^  an  cschcat,  every  such  writ  may  at  the  discretion 
county.         of  such  attorney  general,  ]>c  directed  to  the  sheriff 
of  any  county  in  the  state. (i) 

And  be  exe-      Writs  of  inquiry  may  at  the  election  of  the  plaintiff 
the*^gi,erjff^,r  or  plaintiffs,  in  the  original  action,  be  executed  be- 
circnit  court,  fypc  l\^^.  sheriff  of  the  county  in  which  the  venire  is 
or  shall  bc  laid  ^  or  before  the  circuit  court  or  sit- 
tings in  suck  counij.CjJ 

Courts  of  Courts   of  ovcr    and    terminer  may  direct   their 

ini^jer,"  may  '♦vrits  iiito  all  tiie  citics  and  counties  of  the  state, 
•lirectiirocess^vlicre  nccd  shall  be  to  arrest  and  take  such  person 
county.  as  shall  bc  indicted  before  tliem.(/i')  And  the  pre- 
Vr«  ccpts  for  ccpts  for  jurors  <o  come  before  such  courts  must  be 

jurors  til  at-  i  »       *  i  i  •    «   •         •  ^     ^ 

tendsu.h  tested  by  the  chief  justice  ol  the  supreme  court,  or 
[est'e'ib'"  ^^  *"  ^^^^  *^''^*^  office  is  vacaut,  by  the  next  senior  justice 

chief  justice  of  saidcourt.(Q 

of  S.  (J.  un- 
less— 

(h)  St.  N.  Y.  I.  91,  92.     M.irch  12,  1787. 

{/)  Ibul.   III.  647.     April  10,   18U4. 

(j)  Ibul.  V.  501.     March  27,  1809. 

(A)  Ihid.  J.    177.     Icb.  20,  ^801. 

(.')   Ibid.     17(3. 
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In  case  any  person  against  whorm  any  warrant  shall  ''''^^^'^'J';'' 
be  issued  by  any  justice  of  the  peace,  for  any  of-    v_>-v — ' 
fence  shall  escape,  or  be  in  any  other  county  out  of  ;^|^;;'!,;';^,||; 
the  jurisdiction  of  the  justice  granting  the  warrant,  county,  war- 
it  shall  be  the  duty  of  any  justice  of  the  peace  of  Jiy",,j" 
the  county  where  such  person  shall  be,  upon  proof  of 
the  band  writing  of  the  justice  granting  the  warrant, 
to  endorse  his  name  on  the  same  ;  which  shall  be  a 
sufficient  authority  to  the   person  bringing  the  war- 
rant,  and   to  all   other  persons  to  avIiooi  it  was  di- 
rected, to  arrest  the   offenders  in  the  county  where 
it  was  endorsed,  and  to  bring  him  before  any  justice 
of  such  county.(«i) 

In  each  term  of  the  supreme  court,  there    are  two  Test  and  re- 
common  days  of  return  only,  that  is  to  say,  the  fii'st  ^""^\|^  j.^|j^". 
day,  and  the  Tuesday  in   the  next  ensuing  week  of  lioi  court.- 
each  term ;  but  that  the  process  in  proceedings  by 
bill  or  otlicrwise,  except  original  writs,  if  issued  in 
term,  may  be  tested  any  day  in  that  term,  and  may 
be  made  returnable  on  any  day  in  said  term,  or  the 
next  term ;    and  if  issued  in  tiie  vacation,  may  be 
tested  on  any   day  in  the  succeeding  term,  and  may 
be  made  returnable  on  any  day  in  the  next  term.(n) 

Any  person  not  appointed  under  ihe  authority  cf 
the  United  States,  nor  of  this  state,  to  execute  pro- 
cess within  the  state  or  distri'^jt  of  New-York,  nor 
being  an  inhabitant  thereof,  who  shall  presume  to 
come  within  the  same,  under  pretence  of  any  autho- 
rity M'hatevcr,  to  serve  or  execute  any  writ  or  pro- 
cess against  any  citizen  of  this  state,  or  against  the 
goods,  chattels,  lands  or  tenements  of  any  citizen  as 
aforesaid,  shall  be  deemed  and  adjudged  guilty  of  a 

(>n)  St.    N.   V.    I.  219.     March  20,  1801. 
•»■)  Ibid.    310.     March  24,    1801. 
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PROCESS  AND  h'm\i  misdeuicanor  :  and  beinsr  tliei-cof  duly  convict- 
v!^-Y^  ed,  shall  be  .sentenced  to  imprisonment  in  the  stat# 
prison  of  this  state  for  the  term  of  seven  years  ;  and 
be  confined  in  the  same  to  hard  labour  or  solitude, 
or  both,  at  the  discretion  of  the  court  before  which 
the  conviction  shall  be  had.  But  persons  who  may 
serve  process  to  compel  the  attendance  of  witnesses 
before  either  house  of  Congress,  or  before  any  court 
of  the  United  States,  are  excepted  from  such  penal- 
lies  and  prosccution.(o) 

And  it  is  the  duty  of  all  sheriffs,  constables  and 
magistrates  in  this  state,  to  cause  to  be  apprehended 
all  who  nlay  oflend  in  manner  aforesaid.  And  if 
-  any  person  or  citizen  of  this  state  shall  cause  to  be 
taken  and  apprehended  any  such  offender,  so  that  he 
may  be  brought  to  proper  punishment,  such  person 
shall  be  entitled  to  receive  five  hundred  dollars  from 
the  treasury  of  this  state. (p) 

If  any  sheriff  or  other  officer,  by  color  of  his 
office,  without  special  warrant  or  authority  certain, 
pertaining  to  his  office,  disseize  any  person  of  his  or 
her  freehold,  or  of  any  thing  belonging  to  his  or  her 
freehold,  it  shall  be  lawful  for  the  person  disseized 
to  sue  at  common  law  by  writ  of  novel  disseisin  ;  and 
he  who  shall  be  convicted  thereof,  shall  pay  double 
damages  to  the  plaintiff,  and  be  further  punished  by 
iine  and  imprisonment  at  the  discretion  of  the 
ju8tices.(7) 

jf  surroRate       Whenever  any  surrogate,  having  called  an  adminis- 
aTa'!n>t*'rd  "  tralor  or  administrators  to  account,  touching  the  goods, 

tniiiistratoi-. 

(o)  St.    N.    Y.   I.    ln7,   103.     August  10,    1793. 
(ji>)   Ibid.   168. 
{q)  Ibid.    83,   84.     March   1'-',  1787. 
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•battels,  and  credits  by  him  or  them  administered,  and  "''^^^'^^^'''' 
shall  order  and  decree  an  equal  distribution  of  what    v^'-v-^ 
remains  clear  after  debts,  funeral  charges,  and  just[j;;;*J^'J;:'^"- 
ex-oenses  of  every  sort  arc  allowed  and  deducted;  gainst  other 

^ini  1      persons  con- 

and  whenever  any  such  surrogate  shall  make  any  ue-ccrningiega- 
cree  against  any  person  to  compel  payment  of  any  <^^'^es  or  b«- 
legacy  or  request,  in  any  last  will  or  testament,  pay- compel  per- 
able,  or  coming  out  of  the  personal  estate  of  the  ^ J™^"i^^  °"^ 
testator:  and  shall  issue  a  process   directed  to  the  and  issue  pro- 

,  ,  .        Cfcss  to  sheriff, 

sheriff  of  any  county   lu  the  state,  to  take  ana  im- &c.  must  ex- 
prison  such  person  or  persons,  until  he  or  they  shall  ^cuu  tke^^ 
perform  the   same  sentence   or  decree ;  every  such  case  of  exe- 
sheriff  must  cause  all  such  process  to  be  duly  execut- JJJ'^'^^^^f '"'' 
ed,  and  confine  auch  person  or  persons  against  whom 
such  process  issued,  as  in  execution,  until  he,  she, 
or  they  shall  be  delivered    by   due  course    of  law. 
And  if  any  sherifl'  nesrlect  his  duty  tlierein,    he  isqrbeanswer- 

•^  '^  .  ,      .      ,  ,  able  to  party 

answerable  to  tlie  party  grieved,  m  like  manner  as  g,ieved. 
lie  is  in  process  of  the  Dkc  kind,  issued  out  of  the 
supreme  coiu't.(r) 

No  person  may  execute  any  writ,  process,  warrant, 
order,  judgment,  or  decree  on  Sunday,  except  in 
case  of  treason,  felony,  or  breach  of  the  peace; 
but  the  service  shall  be  void,  and  the  person  so 
serving  or  executing  the  same,  shall  be  liable  to 
damages  at  tlxe  suit  of  the  party  .grieved.(s) 

JS*ote.    In  New- York  writs  may  be   tested  as   of  Piocesswhea 

any  day  in  the  term,  (Sunday  excepted,)  and  every  ^^^^^^^  ^^^^ 

day  in  the  term  time  is  return  day.     The  return  of  when  u  must 
-,         ,  .       .  1,        X  J         •      Ji„  be retisi  liable. 

a  writ  sued  out  m  term,  may  be  at  any  day  m  the 
next.  If  taken  out  in  the  vacation,  though  tested  as 
of  the  preceding  term,  it  must  be  retivrnabl»  in  that 
which  is  next.     And  if  more  than  a  term  intervene 

{■■)  St.  N.  Y.   I.  ""iSO,  321.  March  27,  180:. 
(4  Ibid.  223.     March  27,  ISOl. 
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PROCESS  AND  fjetwccn  the  test  and  the  return  of  a  writ,  it  is  a 

SERVICE.  ,  .,  1  y      •         ■n.M  •  J. 

*,*^-Y-w   nullity;  as  where  a  writ  sued  out  in  May,  is  return- 
able in  May  next,  nor  can  such  a  writ  be  amended.(l) 

Capias  le-  In  tlus  stale  the  capias  is  of  two  kinds ;  such  as 
JoiTiSd^doesnot  require  bail,  and  such  as  does.  Theplain- 
tiif  may  wave  bail  either  by  special  direction  to  the 
sheriff  for  that  purpose,  or  only  by  the  form  of  the 
writ.  If  the  writ  contain  no  clause  expressing  the 
true  cause  of  action,  the  defendant  need  not  be  held 
to  bail, (2)  but  if  such  clause  be  inserted  in  the  writ, 
the  defendant  must  be  held  to  bail. (3) 

Sberiffuiay       If  the  defendant  do  not  put   in  special  bail,  the 
put  in  special  ^^^^..^  to  relieve  himself,    may  do  it;    which  bail 

must  be  two  real  persons,  if  the  plaintiff  insist  upon 

it.(*) 


(1  j  Canies'  Prac.  45 
(2)   Ibid.  '23. 
\3)  Ibid    9. 
(4)  Ibid.  59. 
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IV.  BAIL. 

EVERY  sheriff  or  other  officer  shall  let  out  of  ^J^^ 
prison  all  persons  by  them  arrested,  or  held  in  cus- sheriff  re- 
tody  by  virtue  of  process  in  any  personal  action,  "P- J"ke  bail. 
on  reasonable  sureties  of  persons  having  sufficient 
within  the  county  where  the  persons  are  so  to  be 
let  to  bail,  to  answer  according  to  the  exigency  of 
sucli  process  :  except  persons  so  in  prison  by  con- 
demnation, execution,  capias  utlagatiinif  or  by  speci- 
al order  of  any  court  of  justices.     And  bo  sheriff  or 
other  officer  may  take  any  obligation  for  any  cause  r^^^^J^^  of  ''^'' 
aforesaid,  or  by  color  of  their  office  ;  but  only   to 
themselves  and  by  the  name  of  their  office,  and  upon 
conditions  written,  that  the  prisoner  named  therein 
shall  appear  at  the  day  and  place  required  in  said 
process.     And  if  any  sheriff  or  other  officer,  take 
any  obligation  in   other  form,  by  color  of  their  of- 
fices, it  shall  be  void.     And  if  any  sheriff  or  other  f^^7^Jj^\";_ 
officer  return  upon  any  process,  that  he  liath  taken  cording  to 

"^  ,  ,,  .ji-        fheir  return. 

the  body,  or  that  such  person  hatli  surrendered  him- 
self, such  sheriff  or  other  officer  shall  be  charge- 
able to  have  the  body  according  to  the  command  of 
the  said  process  in  usual  form. (a) 

No  person  arrested  by  any  sheriff,  officer,  or  other  Defendants 
person,  by  force  or  color  of  any  process  issued  out  ^a^i'jf  cause 
of  the  supreme  court,  except  of  writs  of  capias  ut-of  action  is 

,  J  ,  not  express- 

legatum,  attachm«nt  upon  rescous,  and  attachments  ed  in  writ., 
upon  contempt ;  in  which  process  tlie  certainty  and 
true  cause  of  action  is  not  expressed  particularly, 
and  for  which  every  defendant  in  such  process  named, 
shall  be  bailable  by  such  sheriff  or  other  officer  as 

(a)  St,  N.  y.  I.  210.     March  Qt),  1801. 

voi;.  II.  * 
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BAIL.  aforesaid,  shall  be  compelled  to  give  security,  or 
enter  into  bond  with  sureties  for  the  appearance  of 
such  person  so  arrested,  at  the  day  and  place  in  such 
process  specified  ;  but  all  sheriffs  and  other  officers 
shall  let  from  their  custody  every  person  by  them 
arrested  upon  any  process  wherein  the  certainty  and 
true  cause  of  action  is  not  particularly  expressed, 
except  as  before  excepted,  upon  the  person  so  arrest- 
ed endorsing  his  appearance  upon  such  process  ;  and 
Clerks  to  en- when  such  appearance  shall  be  so  endorsed,  the  clerk 
ces  wTne^iT-""^  the  suprcmc  court  shall,  at  the  retuni  of  the  said 
dersedon  proccss,  cutcr  the  appearance  of  the  person  so  en- 
dorsed ;  and  after  such  appearance,  no  amercement 
or  attachment  shall  be  set  or  had  against  any  sheriff, 
or  other  officer,  for  the  want  of  such  appearance.  And 
a  like  proceeding  may  be  held  in  any  mayor's  court 
or  court  of  common  pleas,  the  clerk  whereof  may 
iu  like  cases  enter  an  appearance  on  process  so  en- 
tlorsed  as  aforesaid.(6) 

JBaii  bonds'       jf  ^ny  person  be  arrested  on  mesne  proccss  issuing 
sigueti.  out  of  any  court  of  record,  at  the  suit  of  any  com- 

mon person,  and  the  sheriff  or  other  officer  take  bail 
from  such  person  against  whom  such  process  issued, 
the  sheriff  or  other  officer,  at  the  request  and  costs 
of  the  plaintiff,  or  liis  lawful  attorney,  shall  assign 
to  tlie  plaintiff,  the  bail  bond  or  other  security  taken 
By  endorse-  f^,Qj^  ^^,^1,  jj^il,  by  endorsing  the  same,  and  attest- 
ing it   under  his  hand  and   seal,  in  the  presence  of 
two  or  more   credible   witnesses.     And  if  the  said 
bring  action  bail  bond  or  asi:'ignmcnt,  oi*  other  security  taken  for 
in  his  own      jjj^jj  |,g  forfeited,  the  plaintiff,  after  such  assicnmcnt . 
made,  may  bring  an  ait  ion  thereupon   in   his  own 
name,  and  the  court  where  the  action  is  brought, 
may  by  rule  of  the  same  court,  giv»  such  relief  to 

(i)  St.   N.   V.    I.   '.MP,  '211       Mar.liSO,   180]. 
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the  plaintiff  and  defendant  in  the  original  action,  and      «Ait,. 
to  the  bail  upon  said  bail  bond,  or  other  security    ^^^^ 
taken  from  such  bail,  as  is  agreeable  to  justice ;  and  Judgmeji^ 
such  rules  of  such  court  shall  have  the  nature  and 
effect  of  a  defeasance  of  such  bail  bond  or  other  se- 
curity  fo.r  bail.(c) 


(c)  St.  N.    Y.  r.  35 U     March 30,  180 J, 
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V.  PRISONS  AND  PRISONERS. 
PRISONS  AND      i]\f  (^iie  f.\^y  and  county  of  NcM-York  tlie  sheriff 

PRISONERS.  *'  1  /.       1  I       <•  ■ 

^w^-v-^^    thereof  shall  have  the  custody  ot  the  goal  lor  the 
have'^cus'toJv  t'onfineiucnt  of  persons  on  civil  process  only,  and  the 
of  goa\s,  ex-pi'isoncis  in  the  same  j  and  the    sheriffs  in  each  of 
Ni\v-York     *'*6  oiher  cities  and  counties  of  the  state,  shall  have 
city  prison,    the  custody  of  the  goal s  and  prisous  thcrcof,  and  of 
the  prisoners  in  the  same  ;  and  such  sheriffs  respect- 
ively shall  put  in  such  keepers  for  whom  they  will 
„   ,      answer.fa)     But  the  coal  in  the  city  of  New-York, 

!Ncw-York  ^    ■'  "-'  "  «     l 

city  piisoii     called  the  city  prison,  is  under  the  charge  of  the 
"J|f^gg^^*jj,p mayor,  aldermen,  and  commonalty  of  said  city;  and 
corporation,    said  mayor,  aldermen,  and  commonalty,  in  common 
council  convened,  shall  from  time  to  time  appoint 
some  proper  person  to  he  keeper  of  the  same,  who 
shall  hold  his  office  during  the  pleasure  of  said  com- 
styie  of  tiie  mon  council,  and  shall   he  called  the  keeper  of  the 
keeper.         ^jf^  prisoTi  of  thc  cihf  of  ,Xev'-Vork ;  and  ail  com- 
mitments of  offenders  shall  he  to  the  keeper  of  the 
city  prison  of  the  city  of  New-York :  and  the  said 
■  iiis  duties,    keeper  shall  keep  all  persons  connnitted  to  him  as 
aforesaid,  in  the  same  manner  and  under  the  same 
penalties,  as  the  sheriffs  of  the  other  counties  in  this 
state  ought  hy  law  to  kooji  in  the  goals  in  their  rc- 
spective  counties  the  criminiils  committed  to  them. (6) 

Mierif^s  to  re-     It  is  tlic   dtitv  of  the   sheriffs  of  the   respective 

^^^']J^'^''"J;  cities  and  counties  of  this  state,  and  of  the  keeper 

r»;ss  of  thc    of  thc  city  prison  of  the  city  of  New-York,  to  re- 

''*^''(.pive  into  tiicii*  respective  goals,  and  safely  keep  all 

prisoners   ^viio  shall  hr  c(»muiitted  to  the  same,  hy 

virtue  of  any  process  issued  under  thc  authority  of 


(./)  St.  N.  Y.  I.  '208.     March  '20,  ^01. 
(A)  Ibid,   338,  339.     March  30,  lUOl. 
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the  United  States,  until  tbey  sliall  be  diseliaigcd  by 
the  due  course  of  the  laws  thereof;  the  United  States 
supporting  such  prisoners  as  shall  be  couimitted  for 
offences  against  the  United  States.  But  persons  com-  ^.[^;'iyo;^  *° 
mitted  in  the  city  of  New-York  on  civil  process  only, 
must  be  committed  to  the  goal  in  custody  of  the 
sheriff  of  said  city ;  and  persons  committed  in  said 
city  charged  with  any  offence  whatsoever,  must  be 
committed   to   the  city  prison.      And   in   case   anyp^fy^*'  ^'^• 

•'     *  *'  liable  for  es- 

prisoner  shall  escape  out  of  the  custody  of  any  capes  ot  such 
sheriff  or  keeper  to  Avhom  such  prisoner  may  have  i^''^""®"^*" 
been  committed  as  aforesaid,  &iich  sheriff  or  keeper 
shall  be  liable  to  the  like  actions  and  penalties  as  he 
would  have  been,  had  such  prisoner  been  committed 
by  virtue  of  any  process  issuing  under  the  authority 
of  this  state.  And  such  sheriff  or  keeper,  into  whose 
custody  any  such  prisoner  is  so  committed,  is  au- 
thorized to  take  to  his  own  use  such  sums  of  money 
as  are  payable  by  the  United  States  for  the  use  of 
said  goals.(c) 

The  liberties  of  the  goals  of  the  counties  respect-  Liberties  of 
ively,  as  established  according  to  law  by  the  courts  '"^" '"  ' 
of  common  pleas  of  the  respective  counties,  shall  be 
the  liberties  thereof,  as  well  in  counties  where  goals 
are  not  erected,  as  other's ;  subject  to  be  altered  by 
the  courts  of  common  pleas  of  tfic  counties  respect- 
ively in  their  discretion,  not  oiYencr  than  once  in 
every  year.     And  when  the  same  has  not  been  done  „     , 

•'  •'  By  uhom  ae- 

in  any  county,  the   court  of  common  pleas  of  such^i^'natcd. 

county  may  appoint  a  certain  reasonable  space  of 
ground  adjacent  to  the  goal  of  such  county,  to  be 
denominated  the  liberties  thgieof,  subject  to  be  al- 
tered as  aforesaid.  And  such  court  shall  cause  such 
liberties,  and  their  limits,  to  be  designated  by  ca- 

(c)  St.  N.    Y.  1.208,  209.     March  20,   1861. 
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FRisoss  AVD  closures  or  posts,  ar  other  visible  marks  placed  on 
,^->^^   the   outer  line  of  such  liberties,   as  to  them  shall 

Their  extent,  seem  pi*oper ;  and  the  extent  of  such  liberties  lobe 
entered  on  their  minutes,  which  extent  shall  in  no 
case  comprehend  a  larger  space  than  ten  acres,  nor 
extend  in  any  dii*ecti«n  to  a  greater  distance  than 
sixty  rods,  provided  there  be  ten  dwelling  houses 
within  such  extent.((l)  And  the  mayor's  court  in 
York!*  the  city  of  New-York,  in  their  discretion,  may  ex- 
tend tlie  limits  of  the  goal  of  said  city  and  county, 
60  that  the  same  do  not  exceed  ten  acres  in  the  whole, 
and  the  same  alter  at  pleasure,  but  not  oftener  than 
once  in  any  one  year.(c) 

Sheriffs  and      Sheriffs  and  goalors  sliall  receive  from  any  con- 
ST'fdons"  stable   or  other  officer,   Avithout  taking  any  thing 
in  prisons,     t^erefor,  and  safely  keep  in  prison,  all  felons  indict- 
ed, or  taken  in  the  fact,  who  shall  be  taken  by  any 
constable  or  other  officer;  and  shall  not  on  their  own 
What  perjons  authority  let  out  of  prison,  on  bail,  or  otherwise,  any 
i^Tt"  ^°  "'person  in  their  custody  by  virtue  of  any  process  for 
treason  or  felony,  or  upon  any  condemnation,  exe- 
cution, or  capias  uilagatum,  or  committed  by  special 
order  of  any  court  of  justice,  upon  pain  of  being 
punished  by  fine  and  imprisonment,  and  to  answer 
tlie  damages  of  the  party  aggrieved,   if  any  there 
hcCfJ 

Prisoners  not     If  any  shcHff  or  other  officer  shall  have  in  his 

Z  tave";!"^*^"^^*^'':^  •'^"y  i'*''*'**"  ^y  ^'"'^"^  ""^  *"^'  process  or  war- 
*  < .  wiihoJt  rant  whatever,  it  shall  not  be  lawful  for  such  officer 
ronscnt.        ^^     _^^^^  ^^^^  ^,^.^j  Yvvmm  to  any  tavern  or  alehouse, 

or  other  public  victualling  or  drinking  heusc,  with- 
out the  voluntary  consent  of  such  person,  so  as  to 

Id}  St.  N.  Y.  I.  359,  360.     March  30,  1801. 
(,>  Ibid.  V.  i09,  il»).     March  28,  1809. 
Ij)  Ibid.  I.  iilO.    *I«rch  20,  180). 
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RISOMS    AW 
PHlSO^EIt*. 


charge  such  prisoner  with  any  sum  of  money  for  any  '^ 
drink,  victuals,  or  other  thing  whatsoever,  but  what    ^-^-v^^ 
such  person  shall  call  for  of  his  own  accord,  and 
such  officer  shall  not  directly  nor  indirectly  demand,  ^^^  i„ggj^i 
take  or  receive  any  other  or  greater  sum  than  what  fe«»  demand. 
hy  law  ought  to  be  taken  or  demanded  for  such  ar- 
rest, taking  or  waiting  until  such  persons  shall  have 
procured  an  appearance,  found  bail,  agreed  with  his 
adversary,  or  be  sent  to  goal :  nor  take  or  exact  any 
other  reward  or  gratuity  for  so  keeping  the  said  ward  for 
person  out  of  goal,  than  what  such  person  shall  of  ^^^^PJJj^  p^ '" 
his  own  accord  voluntarily  give,  nor  take  or  receive  goal. 
any  greater  sum  for  each  night's  lodging  or  other 
expenses,  than  what  is  reasonable  and  fitting  in  such 
case,  or  shall  be  so  adjudged  by  the  next  justice  of 
the  peace,  or  at  the  general  sessions ;  and  shall  not 
cause  the  said  person  to  pay  for  any  drink  or  victu- 
als,  or  other  things  than  what  such  person  shall 
voluntarily  and   particularly  call  for.     And  every  prisonerjhevy 
sheriff  or  other  ofRcer,  having  the  custody  of  such  ^^  H^  ^^^^  '* 

goal, 

prisoner,  shall  permit  him  at  his  own  will  and  plea- 
sure, to  send  for,  and  have  any  beer,  ale,  victuals, 
and  other  necessary  food,  where  and  from  whom  any 
such  prisoner  pleases;  and  to  have  and  use  such  bed- 
ding, linen,  and  other  things  as  such  prisoner  shall 
think  fit,  without  any  detaining  or  paying  for  the 
same  or  any  part  thereof:  and  shall  not  demand, 
take,  or  receive  of  such  prisoner,  other  or  greater 
fees  for  his  commitment,  release,  or  discharge,  than 
shall  be  allowable  by  law,  nor  any  tiling  whatsoever 
for  the  chamber  rent  of  such  pi'isoner.  Nor  shall 
any  sheriff  or  goaler  put  or  keep  prisoners  for  debt 
and  felons  together  in  one  rooui.(^) 


i^s)  St.  N.  Y.  1.  Cll.     March  90,  ISO  I. 
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And  every  sheriff  or  other  officer  >vho  shall  offen<i 
against  any  tiling  in  either  of  the  four  last  para-* 
offence's^ a- ^'^  graphs,  shall  forfeit  his  office  or  place,  and  trehle 
gainst thcfourdamaffcs  to  the  party  grieved,  to  be  recovered  by 
paragraphs,    action  01  debt,  or  iniormation,  with  costs  of  suit. 

Duty  of  she-       jt  jg  the  duty  of   the  sherifls  of  the  respective 

nfftoffrant  .'  .  -.  ■  i  i     ii    i        • 

prisoners  tbe  counties,    to  permit  any  prisoner   who    shall  be  in 

sufficient""     their  custody,  on  civil  process  only,  to  go  at  large 

sureties  by     witliin  the  limits  of  the  liberties  of  their  respective 

prisons,  if  such  prisoner  shall  procure  and  oiHcr  to 

the  sheriff  in  whose  custody  he  shall  be,  a  bond  with 

one   or  more  sufficient   sureties,    in  the  penalty  of 

double  the  amount  of  the  sum  for  which  such  pri^ 

soner  is  confined;    conditioned    tliat   such    prisoner 

shall  remain  a  true  and  faithful  prisoner,  and  shall 

not  at  any  time,  or  in  any  wise  escape,  or  go  witli- 

out   the  limits  of  the  liberties  aforesaid,    imtil  he 

shall  be  tlischarged  by  due  course  of  law.    And  it 

Sheriff  may  shall  be  lawful  for  any  such  sheriff,  in  case  he  shall 

require  new   (discover  to  liis  satisfaction,  any  bail  so  taken  to  be 

security.  .  i     .        » 

insufficient,  to  conuRc  any  prisoner  so  admitted  to 
the  benefit  of  the  liberties  in  the  gaol,  until  other 
good  and  sufficient  bail  for  tlie  liberties  be  offered; 
and  every  such  surety  sliall  be  an  iuliabitant  and  a 
frcelioldcr  within  the  county  where  such  prisoner 
shall  be  confined,  and  every  bond  so  taken  shall  be 

Operation  ofynlid  in  law,  and  and  for  the  indemnity  of  such 
sheriff  only:  and  any  sheriff  who  may  let  any  prisoner 
in  his  custody  on  civil  process  only,  go  at  largo 
witbin  the  limits  of  the  liberties  aforesaid,  shall 
not  be  deemed  to  have  incurred  an  escape;  but  if 

Prisoner  ro-  sucli  pi'isoucr  shall  go  at  large  without  the  limits  of 

iiig  l)ey'>iid  ,    ,.,  .  ,i      j      i      ii  i  /■i\ 

limits  will  be  such  liberties,  tliat  shall  be  an  escape.(/i) 

aii  esu»p«, 

(/.)  St.    N.   V.    1.  SCO.     Marcli50,    1801. 
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ind  all  bonds  taken  as  aforesaid,   are  assignable,  ""o'^"  a^o 
and  may  be  assigned  to  the  respective  parties,  their    >,^^-v-^ 
attornies  or  representatives,  at  whose   suit  any  per-  ,,bertiesof 
son  or  persons  eivinc  such  bond,   shall  be  confined  the  prison 

,  ,  n  1  i  "'^v  be  as- 

upon  the  request  and  at  the  cost  ot  such  party  orsig„ed. 
his  representative;  and  the  same  shall  be  made  by 
endorsement  on  such  bond,  under  the  hand  and  seal 
of  the  sheriff,  or  other  officer,  or  of  the  executors 
OP  administrators  of  such  sheriff  or  other  officer  to 
whom  such  bond  shall  have  been  given,  in  presence 
of  two  or  more  creditable  witnesses;  and  the  person 
to  whom  such  assignment  is  made,  may  maintain  an 
action  thereupon  as  assignee  of  such  sheriff  or  other 
officer;  and  upon  obtaining  judgment  therein,  shall  ^  ountfobe 
recover  the  amount  due  in  the  original  action,   in  recovered  hy 
which  the  person  or  persons  giving  such  bond  shalP^^'""""^"^- 
have  been  charged  in  executian,  together  with  all 
such  fees  as  shall  have  accrued  thereon ;  and  a  recovery 
in  such  action  on  a  bond  so  assigned,  is  a  bar  to  any 
action  brought  by  or  on  hehalf  of  the  person  receiv- 
ing such  assignment,  against  the   sheriff  or  other 
officer  assigning  such  bond,  for  any  neglect  or  escape 
of  the  person  or  persons  so  charged  in  execution, 
which  may  have  taken  place  before  the  execution  of 
such  assignment,  (i) 

And  in  case  any  party  at  whose  suit  anv  person  or , , 
persons  shall  be  confined  within  the  liberties  of  any  not  receive 
goal,  shall  neglect  or  refuse  to  take  such  assignment,^^^*^^"^^^"^!' 
the  court  in  which  any  action  is  prosecuted  against  any  againstsheriff 
sheriff  or  other  officer,  for  the  negligent  f  scape  of"jym|'j''&<^ 
the  person   who  shall  have  given    such  bond  after 
judgment  in  such  action,  by  rule  Or  order  may  stay 
all  proceedings  thereon  until  such  sheriff  or  officer 
shall  have   had   a  reasonable  time   to  obtain  judg- 

(OSt  N.  Y.  V.  30?.      March  28,  1809.     VI.  323.     April  9,  3Sll« 
▼01..    II.  & 
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pirsoKs  ANp  ment,  and  collect  the  amount  ascertained  to   be  due 

PRISONERS       ...  1  .  n  I  » 

v,^-v^*^    in  such   action,   on   the   bond  given  lor  such   gaol 

fe^,Ce"e(\  bv^^'"'^''**^^'  ^"^  '"  *^'  suits,  pposecutcd  on  any  such 
fcheiifl  ,  &r.  bond  by  llie  sheriff,  or  other  officer  to  whom  it  was 
given,  if  the  condition  be  broken,  the  damages  to  be 
recovered  in  such  suit  shall  be  the  amount  due  in  the 
original  action  in  which  the  person  giving  such  bond 
shall  have  been  charged  in  execution.(^*J 

Every  sheriff,  coroner,  or  other  officer,  in  ease 
of  escapes,  may  avail  himself,  as  at  common  law, 
of  a  defence  arising  from  a  recaption  on  fresh  pur- 
suit, and  a  returning  of  the  prisoner  within  the  cus- 
tody of  such  officer,  before  any  action  shall  be  com- 
menced for  the  escape,  any  thing  in  <♦  Ihe  act  rela- 
tive to  gaoUf  passed  March  30,  1801,"  or  in  *<  tht 
act  rendering  bonds  taken  for  the  gaol  liberties  assign- 
able, and  for  other  purposes,  passed  March  38th,  1809^ 
to  the  contrary  notwithstanding. 

Every  sheriff  who  shall  have  in  his  custody  any 
debtor  who  may  have  given  such  bond,  must  impri- 
son such  debtor  whenever  even  the  surety  or  sure- 
ties in  such  bond  shall  in  writing  require  the  sheriff 
so  to  do. 

No  action  may  be  brought  or  maintained  against 
any  sheriff,  coroner,  or  otber  officei",  for  the  escape 
of  any  prisoner  imprisoned  on  civil  proccs,  unless 
such  action  be  brought  within  one  year  from  tho 
time  of  such  cscape.(/v) 

Debtors  of  a       If  any  person,  bavins:  a  family  in  this  state,  and 

c«'iiaiii«ies-  *^    *  ^  n   .     1 

on,  no.,  iii:iy  Dot  bcing  a  li'echoldcr  at  the  time  of  judgment  ren- 

(j)  St.  N.  Y.  V.    509.     March  28,  1809. 
{k)  ILid.  VI.  n.     April  5,  1«10. 
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dered  aeainst  him,  or  at  any  time  thereafter,  be  im-  m'^onsand 

o  PRl>;ONERS. 

prisoned  under  the  act,  entitled  "  An  Act  for  the  more   v-^-^i*^ 
speedy  recovery  of  debts  to  the  value  of  tiveniy-fLve 
dollarSi**  and  shall  have  remained  in  prison  for  more 
than  thirty  days :  And  if  any  person,  not  hvaing  a 
family,  and  not  being  a  freeholder  at  the  time  of 
judgment  rendered    against  him,    nor  at  any  time 
thereafter,  be  imprisoned  under  said  act,  and  shall 
have  remained  in  prison  for  more  than  sixty  days, 
he  shall  in  cither  case  be  discharged  from  prison  on 
the  execution  issued  under    such  act.     But  before 
such  person  may  be  discharged,  he  must  make  affi-  ^"*,fy'Jiierel 
davit  before  one  of  the  justices  of  the  supreme  court,  to  take  au  af- 
or  a  commissioner  authorized  to  take  affidavits  to  ^^^^    ^°^*' 
be  read  therein,  or  any  of  the  judges  or  assistant 
justices  of  any  court  of  common  pleas,  or  any  jus- 
tices, (who  are  required  to  take  such  affidavit)  that 
he  comes  within  tlje  provisions  of  the  act,  entitled 
«  An  Act  to  amend  the  Act,   entUled  An  Act  for  the 
more  speedy  recovery  of  debts  to  the  value  of  twcntij-flve 
iloUars,"  which  affidavit  must  be  taken  in  presence 
of  such  sheriff,  or  any  one  of  his  deputies,  or  gaoler,  ^?  p'-esence 
who    must  attend  for  that  purpose  when   called  on  &4s|     '  '    ' 
by  such  prisoner.     And  on  producing  and  delivering 
such  affidavit  to  the  sheriff  or  gaoler  of  tlie  county 
"where  the  party  is  imprisoned,  such  party  must  be 
forthwith  discharged  from  prison.    And  if  the  sheriff 
or  gaoler  refuse  so  to  discharge  such  prisoner,  such 
sheriff  or  gaoler  shall  be  subject   to    a  penalty  of 
twenty-five  dollars,    to  be  recovered   by  the   party 
grieved,  to  his  own  use,    with  costs,  in  any  court 
having    cognizance    thereof.      And    the  sheriff  or 
gaoler  must  file  such  affidavit  in  the  office  of  ihe  Affidavit 
olerk  of  the  county  in  which  such  party  is  imprison- S""cminty  * 
cd,  who  must  file  the  same  with(tut  demanding  or  ^'^''^'*  **^'^«« 
receiving  any  fees  therefor.     And  if  any  sheriff  or 
gaoler  shall  be  sued  or  prosecuted,  for  or  by  reason 
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'i^RiToNEts*'  ^^  ^"^  discharge  under  the   act  last  aforesaid,   h©^ 
*^~Y-^    may  plead  the  general  issue,  and  give  said  act  and 

sued,  he  may  the  spccial  mattter  in  full  justification  and  defence. 

plead  the       ^^j  jjq  discharse  under  said  act  shall  in  any  wise 

general  issue,  "-'  ^  ^*^ 

*c.  affect,  or  prejudice  any  judgment,  or  execution,  a- 

S.^oods^" gainst  the  goods  or  chattels  of  such  person.  And  if 
and  chattels  any  pcrson  shall  wilfully,  falsely  and  corruptly, 
fjrce.  make  the  affidavit  required  by  said  act  as  aforesaid. 

Penalty  for    j^g  sijall,  on  couviction  in  any  court  having  cogni- 

miikiiiglalse  '  •'  .        •       •        j 

affidavit.  zanee  thereof,  suffer  the  pains  and  penalties  inflicted 
on  persons  guilty  of  wilful  and  corrupt  perjury  ;  and 
shall  be  subject  to  be  taken  in  execution  at  the  suit 
of  the  party  in  like  manner  as  if  he  had  never  becu 
discharged  under  said  act.(l) 

When  any  person  imprisoned  on  execution,  for  » 
sum  or  sums  not  exceeding  in  the  whole  five  hundred 
dollars,  or  being  so  imprisoned  on  execution,  for  any 
sum  or  sums  above  five  hundred  dollars,  and  not  ex- 
ceeding two  thousand  dollars,  and  shall  have  remain- 
ed in  gaol  tlie  space  of  three  calendar  months,  hav- 
ing petitioned  the  court  from  whence  the  process  is- 
sued, by  virtue  of  which  he  is  so  imprisoned,  or 
such  other  court  as  may  have  jurisdiction  of  such 
petition,  for  the  relief  in  such  case  provided,  by  the 
act,  entitled  "  Jin  Jlct  for  the  relief  of  debtorsy  with 
respect  to  the  imprisonment  of  their  persons,**  passed 
A^larch  25th,  1801,  shall  in  pursuance  of  the  pro- 
eecdings  had  on  such  petition,  obtain  an  order  of 
the  court  to  which  such  petition  was  presented, 
having  jurisdiction  thereof,  that  such  person  be  dis- 
charged from  custody  in  the  cause  or  causes  stated 
in  said  petition,  the  sheriff  or  gaoler,  on  being  serv- 
ed with  a  copy  of  such  oMer,  must  discharge  the 

(J)  St.  N.  y.  V.  4*0,  4il.     Feb.  2,  18C9. 
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prisoner  from  gaol  without  taking  any  fee,  or  de-  *^^^;^^^^^'* 
taining  for  or  on  account  of  any  gaol  fees.(7n)  s^^v'^^ 

If  any  plaintiff  obtain  judgment  in  any  court  of  ^f'*o"e"  n"* 
record,  in  any  action  against  any  defendant,  in  cus-  execution 
tody  of  any  sheriff  or  other  officer,  either  upon  the  IZ^X^-' 
process  upon  the  same  action,  or  upon  being  surren-ment,  or  after 
dercd  in  dischar^^e  of  the  bail,  or  otherwise,  and  do  discharge  of 
not  cliarae  such  defendant  in  execution  within  three  '*^'''  ""fy  ^^ 

°  ^  set  at  liberty 

months  next  after  such  judgment  obtained,  such  de-  by  supers«d»- 
fendant  may  be  discharged  out  of  custody,  by  a  su-"* 
persedeas  allowed  by  one  of  the  judges  of  the  court 
in  which  such  judgment  was  obtained,  and  where 
any  defendant  is  surrendered,  in  discharge  of  his 
bail,  after  judgment  against  such  defendant,  and  be 
thereupon  committed  to  gaol,  and  the  plaintiff  do 
not  charge  such  defendant  so  surrendered  and  re- 
maining in  gaol  in  execution,  within  three  months 
next  after  such  surrender,  such  defendant  may  be  dis- 
charged out  of  custody  by  a  supersedeas  allowed  as 
aforesaid,  (re) 

No  spirituous  liquors  may,  on  any  pretence  what- '''r)'"''*"0"'« 
soever,  be  sold  within  either  of  the  gaols  in  the  ci<y  lui.ited  m  the 
and  county  of  New-York,  nor  within  the  gaol  of  the  ^^;;'j  °/J^^';- 
city   and  county  of  Albany ;  nor  may  any  kind  of  baay— 
spirituous  liquors,  except  beer,    of  the  kind  com- 
monly called  table  beer,  and  cider,  be  brought  into 
either  of  said  gaols  for  the  use  of  any  person  therein 

confined,  without  tlie  permission  of  a  physician,  for 

.  ,  .     .  ,  Without  per- 

the  purpose  of  grar.tiag  such  permission  wlien  neces- u,isM.,ii  ..t 

sary,  by  the  mayor  of  each  of  tlie  said  cities,  occa-  ''^'ji^^^j'^^""  "P" 

sionally   appointed,    which  permission   must  be   in  that  pui  j.o**. 

writing  under  the  hand  of  such  physician,  allo^ving 

(m)  St.  N.    Y,    I.  291,  292,   293.     March  24,  I60t. 
(«)  Ibid.  296.     March  2i,  1801. 
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MISONS  ANB 
PRISONERS. 

Sheriff  and 
keeper  of 
New-York 
and  Albany 
prisons  to 
prevent  the 
Mse  of  spiritu 
cus  liquors. 
Penalty  for 
knowingly 
permitting 
the  same. 


sucb  prisoner  to  procure  and  bring  into  such  gaol 
such  quantity  of  spirituous  liquors  as  such  physician 
may  think  proper.  And  it  is  the  duty  of  the  sheriffs 
of  said  cities,  and  the  keeper  of  the  city  prison  of 
the  said  city  of  New-York,  having  the  custody  of 
the  said  gaols  respectively,  to  prevent  the  use  of  spi- 
rituous liquors  therein.  And  if  the  sheriff  of  either 
of  the  said  cities,  or  the  keeper  of  the  city  prison  of 
said  city  of  New-York,  knowingly  suffer  or  permit 
any  spirituous  liquors  to  be  sold  or  used  in  their  re- 
spective gaols,  and  be  thereof  convicted  before  the 
supreme  court,  or  court  of  oyer  and  terminer,  he 
shall  for  such  offence  forfeit  two  hundred  and  fiftjf 
dollars  for  the  use  of  the  people  of  the  state.(o) 


(e)  St.  N.  Y.  I.  369.     MM-ch  30,  1801. 
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VI.  ESCAPE. 

All  prisoners,  either  upon  contempt  or  mesne  pro-    ,^^!l^!^ 
cess,  or   in   execution,  or   for   refusing   to   account  What  shall  be 
before   auditors,    who   shall   be  committed  to  any     ,^ 
prison,  shall  be  actually  detained  within  such  prison 
until  they  shall  be  from  thence  discharged  by  due 
course  of  law.     And  if  at  any  time  the  keeper  of 
any  prison  shall  permit,  or  suffer  any  prisoner  com- 
mitted to  his  custody,  either  upon  contempt  or  mesne 
process,  or  in  execution,  to  go  or  be  at  large  out  of 
his  prison,  except  by  virtue  of  some  writ  of  habeas 
corpus,  or  rule  of  court,  (which  rule  of  court  shall 
not  be  granted  but  on  motion  made  on  petition  read 
in  open  court,)  every  such  going  or  being  out  of  such 
prison  will  be  an  escape,  and  shall  be  so  adjudged.(a) 

And  if  any  sheriff,  or  keeper  of  any  prison,  shall  Pen»ity  for 

•'  »  .  1         taking  a  re- 

take any  sum  of  money,  reward,  or  gratuity  what- ward  for,  or 

soever,  or  any  security  for  the  same,  to  procure,  as- ^°^J"^y*s  »* 
sist,  or  connive  at,  or  permit  any  escape  of  any 
prisoner  in  his  custody,  and  shall  be  thereof  law^- 
fully  convicted,  every  such  sheriff  or  keeper  shall, 
for  every  such  offence,  forfeit  the  sum  of  one  thou- 
sand two  hundred  and  fifty  dollars  and  his  said  of- 
fice, and  be  for  ever  after  incapable  of  exercising  the 
said  office.C^)     And  no  retaking   on   fresh   pin'suitf"^**^'"?^? 

^   '  1      «  fresh  pursuit 

shall  be  given  in  evidence,  on  the  trial  of  any  issue,  wheu and  how 
in  any  action  of  escape  against  any  sheriff  or  kceper'^"''®P'"***^ 
of  any  prison,  unless  the  same  shall  be  speclully 
pleaded,  or  notice  thereof  in  writing  be  given,  vath 
the  general  issue;  and  no  such  special  plea  of  re- To  be  accom- 
taking  on  fresh  pursuit,  or  plea  of  the  general  issue,  a^^Jafhr'* 


(a)  St.  N.  y.  I.  95.     Feb.  6.  1788.     And  212,  213.   March  20,  180L 
(6)  Ibid.  212,21(3.     March  20,  1801.     And  95.  Tvb.  6,  nSS. 
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ESCAPE,     ^ith  notice  of  such  special  matter,  shall  be  received 
or  allowed,  unless  oath  be  made  in  writing  by  such 
sheriff  or  keeper  of  any  prison  against  whom  such 
action  shall  be  brought  and  filed,  with  such  plea, 
that  the  prisoner  for  whose  escape   such  action  i» 
brought,  did,  without  his  consent,  privity  or  know- 
ledge, make  such  escape;  and  if  such  aiUdavit  shall 
Penalty  for   at  any  time  afterwards  appear  to  be  false,  and  such 
faiLiy"*        sheriff  or  keeper  of  any  prison  be  convicted  thereof 
by  due  course  of  law,  he  shall  forfeit  the  sum  of 
Creditor  may  one  thousaud  two  hundred  and  fifty  dollars.(c)     And 
ecution.   ^'^  in  ff^sc   of  escape  of  a  prisoner  in  execution,   the 
creditor  may  retake  such  prisoner  by  any  new  capias, 
or  capias  ad  satisfaciejidumy    or  sue  for  any  other 
kind  of  execution  on  the  judgment,  as  if  the  prisoner 
had  never  been  taken  in  exccution.((/) 

Every  sheriff,  ofHcer,  or  keeper  of  any  gaol,  upon 
whom  any  copy  of  a  declaration  against  any  prisoner 
in  his  custody,  by  virtue  of  any  process  out  of  any 
court  of  record  shall  be  served,  shall  witliin  ten 
days  thereafter  deliver  the  same  to  the  defendant 
or  defendants  tlierein  named,  with  a  nole  of  the 
time  of  the  service  thereof  upon  such  sheriff  or 
officer  as  aforesaid ;  and  if  any  such  shcrifl*.  ollicer 
or  keeper,  to  whom  any  such  copy  of  any  declara- 
tion shall  be  delivered  as  aforchaid,  shall  neglect 
to  deliver  the  same  as  aforesaid,  he  shall  be  answer- 
able  to  such  defendant  or  defendants  for  all  damages 
occasioned  by  such  neglect.(«) 

(e)  St.  N,  Y.  I.  213.     Marih  20,  ISOI. 
(d)    I  bill. 
<«)  Ibid. 
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VII.  HABEAS  CORPUS. 

WRITS  of  liabeas  corpus  ad  subjiciendum  are  is-  hab.  corp. 
:*ued,  as  well  out  of  the  court  of  chancery,  as  out  writs  of  ha- 
of  the  supreme  court:    also  the  chancellor  or  any^^^*  corpus 

'  '  •'  when  and  by 

jutlge  of  the  supreme  court,  or  the  recorder  of  the  whom  iksued. 
city  of  New-York,  upon  the  request  of  any  person 
(other  than  persons  convict,  or  in  execution  by  legal 
process,  or  committed  for  treason  or  felony,  plainly 
and  specially  expressed  in  the  warrant  of  commit- 
ment,) imprisoned  and  held  in  custody  by  any  sheriff 
or  goaler,  or  other  person,  upon  view  of  a  copy  of 
the  warrant  of  commitment,  or  upon  oath,  that  such 
copy  is  denied,  such  request  being  made  in  writing 
by  such  prisoner,  or  by  any  one  on  his  behalf,  at- 
tested and  subscribed  by  two  witnesses  in  time  of 
vacation,  must  allow  an  habeas  corpus,  under  the 
seal  of  the  court  whereof  he  is  chancellor  or  judge, 
signed  by  the  person  awarding  the  same,   and  en- 
dorsed with  these  words,  hy  the  statute,  directed  to 
the  officer  or  person  in  whose  custody  such  prisoner 
shall  be,  returnable  immediately  before  such  chan- 
cellor  or  judge,    unless   such   prisoner   shall   have  \ 
neglected  two  whole  terms  after  his  imprisonment  to 
pray  out  an  habeas  corptiSf  in  which  case,  no  habeas 
corpus  ma}'  be  granted  in  time  of  vacation.     And  if 
the  chancellor,  or  any  judge  of  the  supreme  court, 
or  recorder  of  the  city  of  New- York  in  vacation  time, 
upon  view  of  the  warrant  of  commitment  or  detainer, 
or  upon  oath  that  such  copy  was  denied  as  aforesaid, 
Bhall  deny  to  allow  any  such  writ  of  habeas  corpus 
to  be  granted,   being  applied  for  as  aforesaid,    he  chancellor  oc 
shall  forfeit  and  pav  the  party  grieved  one  thousand ^"''=®  ^'^'^  ^*" 

*    *  ^        *^    °  "yiiig  such 

two  hundred  and  fifty  dollars.(a)  writs. 

(a)  St.  N.  Y.  I.  287,  288,  890.     March  C4,   1801. 
vol,.   II.  6 
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HAB.  coar.  Vhcn  any  person  shall  bring  any  writ  of  haheag 
oii^n^r- cof-pws,  directed  to  any  sberiff,  goaler,  or  other  per- 
iff  and  others  g^^,  for  any  person  in   his  custody,    and  the  writ 

in  receiving  a    .     ,.  ,  ,  -in'  *     ^i  _~ 

hah.  coil-,      shall  be  served  upon  sueh  oflicer,  or  other  person,  or 
left  at  the  prison  witli  any  under  oliicer  of  the  same, 
the  person  upon  whom  the  writ  shall  be  so  served, 
or  with  whom  it  shall  be  so  left,  (unless  the  person 
so  in  custody  be  committed  for  treason,  or  felony, 
plainly  and  specially  expressed  in  the  warrant  of 
commitment,  upon  payment  or  tender  of  charges  of 
bringing  in  tlie  prisoner,  to  be  ascertained   by  the 
court  or  judge  awarding  the  same,  and  endorsed  on 
such  writ,  not  exceeding  twelve  and  a  half  cents  per 
mile,  and  security  given  by  his  own  bond  to  pay  tho 
cliarges    of   carrying   buck  to   the  prisoner,    if  ro- 
manded,  and  th«t  he  will  not  escape   by  the  way, 
must  make  return   of  such  writ,    and  cause    to  b» 
brought  the  body  of  such  prisoner  before  the  chan- 
cellor or  supreme  court,  or  any  judge  of  the  same 
before  whom  sucli  writ  is  returnable,  according  to 
tlic  command  thereof,  and  certify  tiie  true  cause  of 
,  his  imprisonment,  .witbin  three  days  thereafter,  «n- 

Tinne  ailowetl  '  _  %t  ^ 

to  reiiiin  the  less  the  commitment   of  such  person   be  in  a  place 
«3ine,  l^eyond  the  dititance  of  twenty  miles   from  the  place 

■where  such  court  or  person  resides  ;  and  if  beyond 
tlie  distance  (►f  (wenly  miles,  and  not  above  on© 
hundred  miles,  then  within  tbe  space  of  ten  days  ; 
and  if  beyond  the  distance  of  one  hundred  miles, 
tiien  wilhin  tbe  space  of  twenty  days  after  the  de- 
livery of  the  writ  as  aforesaid,  and  not  longer.((>) 

p«.ni»Uy  on        And   if  any  person,   whose   duty  is  as   aforesaid, 

di«<jbeying      ^|^.jj  „eglc<t,  or  rcfusc  to  make  return  and  obey  the 

said  writ  as  aforesaid,  according  to  the  command 

f hereof,    witbin    the  respective  times  aforesaid,  or 

(A)  St.  N.  V,  I.  2?C.     March  84,  ISOl. 
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upon  demand  made  by  the  prisoner,  or  any  one  in  "^^^i^- 
Lis  behalf,  shall  refuse  to  deliver  to  the  person  de- 
manding a  true  copy  of  the  warrant  of  eoinmitmeut 
and  detainer  of  such  prisoner,  every  such  person  so 
offendinj;,  shall,  for  the  first  offence,  forfeit  to  the 
party  grieved  two  hundred  and  fifty  dollars,  and  for 
the  second  offence  live  hundred  dollars,  and  shall,  if 
an  officer,  be  incapable  to  hold  his  said  ofRce.(c)  It 
is  however  provided,  (hat  after  the  court  of  oyer  and 
terminer  is  proclaimed  in  any  county  where  any 
prisoner  is  detained,  no  prisoner  shall  be  removed 
from  the  common  goal,  upon  habeas  coi'pus ;  bwt 
upon  e\Gvy  such  habeas  corpus,  shall  be  brought 
before  such  court  of  oyer  and  terminer,  or  goal  de- 
livery, which  court  shall  thereupon  do  what  to  jus- 
tice shall  appertain  J  though  after  the  end  of  suUi 
court,  any  prisoner  may,  notwithstanding,  have  a 
habeas  corpus  as  before. (rf) 

No  prisoner  set  at  large,  upon  habeas  corpus,  may  Penalty  for 
be  again  imprisoned  for  the  same  offence,  unless  by '^'""p/'^?"" 

o  I  '  .'  tnent  for  the 

the  legal  order  or  process  of  the  court  wherein  he  same  cause, 
is  bound  by  recognizance  to  appear,  or  other  court 
Laving  jurisdiction  of  the  cause  ;  and  if  any  person 
shall,  knowingly,  contrary  to  the  last  mentioned  and 
described  act,  recommit  or  imprison,  or  cause  to  be 
committed  or  imprisoned,  for  the  same  offence,  or 
pretended  offence,  any  person  so  set  at  large,  or  shall 
knowingly  aid  or  assist  therein,  he  shall  forfeit  to 
the  party  grieved  one  thousand  two  hundred  and  fifty 
dollars,  any  colorable  pretence  or  variation  in  (he 
warrant  of  commitment  notwiths(anding.(e) 


(c)  St.  N.  Y.  I.  28f5,  287.     March  24,  1801. 
(rf)  Ibid.  '289.     March '24,  1801. 
(e)  Ibid.  238.     March  24,  1801. 
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HAS.  CORP,  After  the  court  of  oyer  and  terminer,  or  goal  de-« 
No  prisoner  liverv,  be  proclaimed  for  the  county  where  any 
'."^^'^^'""J^'^  prisoner  is  cuBfined,  no  prisoner  shall  be  removed 
corpus  alter  from  tlie  common  goal,  upon  any  habeas  corpus 
oyer  and  ur-S^^"ted  in  pursuance  of  the  act,  entitled,  »*  *an  *Aet 
ulinei  bepro-fo  prevent  uiijust  imprisonment f  fct/  securing  the  benefit 

claimed,  ^   ,,  .,,.,,  ,     i.  .      .  ,      ,     „ 

of  the  ivrit  of  habeas  corpus,  shall  be  brought  before 
such  court  of  over  and  termiuer,  or  goal  delivery; 
but  after  the  court  of  oyer  and  terminer,  or  goal 
delivery,  be  ended,  any  prisoner  may  have  an  habeas 
^  corpus,  according  to  the  intention  of  the  act  afore- 

said. f/J 

No  person         jf  j^,^y  citizen  of  this  state  shall  be  committed  to 

oomniiUedfor  '' 

crime  may  be  any  prison,   or  irt  custody  of  any  olRcer,    for  any 

unTe°rby  le^ Criminal  matter,  such  person  must  not  be  removed 

gal  process,    thcrcfrom,    unless  by  legal  process ;  or  where  the 

prisoner  is  delivered  to  some  inferior  officer  to  carry 

to  goal,  or  is  sent  by  order  of  any  court,  judge,  or 

justice,  to  any  house  of  correction,  on  removal  from 

one  place  to  another  within  the  same  county  for  trial 

or  discharge,  in  due  course  of  law,  or  in  case  of  fire. 

Or  from  ^e- jjjjy.^jjyj,^    ^j.   Qti^^,.  necessity;    and   if  any   person 

shall,  after  such  commitment,  make  out  or  sign,  or 
countersign,  any  warrant  for  such  removal,  contrary 
thereto,  as  well    he  who  makes,  or  signs,  or  coun- 
t'n.ler  penal- ^crsigus  sucli  Warrant,  as  the  officer  executing  the 
'y-  same,    shall   for  every  such  otTence  forfeit  to  the 

party  grieved  five  hundred  dollars.(^) 

I'ciiaitiRshow     The  several  penalties  aforesaid  may  be  recovered 
recovered.      |^^.  ^j^^^   party  gricvcd,  his   or  Iier  executors  or  ad- 
ministrators, against  the  olTtnjh  r,  his  executors  or 
administrators,  by  action  of  debt  or  information,  in 


(f)  St.  N.  Y.  I.  9S9.     March  2i,   1801. 
(r)  Ibid. '290.     March  '24,  1801. 
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any  court  of  record,  if  such  action  or  information  he  "*»  corp. 
commenced  within  two  years  after  the  fime  M'lien 
8ucli  offence  shall  have  been  coniniit<»  <!,  in  case  the 
party  grieved  shall  not  then  be  in  prison,  and  if  in 
prison,  then  within  two  years  after  the  decease  of 
the  person  imprisoned,  or  his  delivery  out  of  prison, 
which  shall  first  happen;  and  in  every  such  a;.tiott 
or  information,  the  defendant  may  [lead  the  general 
issue)  and  give  the  special  matter  ia  cviaeace. 
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VIII.  EXECUTION. 

zxtcvrms.  ALL  and  singular,  the  lands^  tenements  and  real 
Peal  estate  ©State  of  every  debior,  are  liable  to  be  sold  upoa 
jiabkto  be  exccution  issucd  by  virtue  of  any  judgment,  in  any 
sold  on  exe-  court  of  recoi'd,  against  any  debtor,  for  the  payment 
cution.  ,^jj^  satisfaction  of  the  debt  or  damages  so  recover- 

Timeof  s.en-^^*  ^"^  every  judge  or  ofiieer  of  any  court  of 
"''V'^V"h^  record,  who  shall  sign  anyjudgment,  must  at  the  time 
iioud'iii  the  of  signing  the  same,  without  any  fee,  set  down  i!ie 
^coTd,'^'  ^''^day  andyear  of  his  signing  the  same  judgment,  upoa 
the  margin  of  the  roll  or  record  where  the  same 
Clerk  to  notejudgmcnt  shall  be  entered  ;  and  the  clerks  of  the 
of  t'heroti''  ^^''^  respective  courts  must  upou  the  back  of  every 
the  time  of  roll  or  judgment,  filed  in  their  respective  offices^ 
Judgment  not  "^^^  the  time  of  filing  the  same.  And  no  judgment 
to  affect  land  shall  effect  any  lands  or  tenements  as  to  purchasers 

In  certain  *^  * 

cases  but  or  mortgagees,  or  have  any  preference  against  heirs, 
flT"!'^!]^'"^ executors  or  administrators  in  their  administration 
of  their  ancestors',  testators*,  or  intestates'  estates  ; 
but  from  the  time  of  the  actual  filing  of  the  roll  or 
record  of  the  same  judgment  in  their  respective 
oflices,  after  the  same  shall  have  been  so  signed. (a) 


Clerk  to 
diickii  all 
judgment:*. 


The  clerks  of  the  several  courts  of  record,  must 
during  every  termor  court,  or  within  six  days  there- 
after, make  and  put  up  an  alpliabetical  docket,  by 
the  name  of  the  party  against  AvhoiiT  any  judgment  is 
entered,  a  particular  entry  of  all  final  judgments 
fur  debt  or  damages  entered  in  any  such  courts  re- 
spectively, of  such  term,  or  at  the  court  preceding, 
vhich  must  conlain  the  names  of  tlie  parties,  their 
places  of  abode,  and  titles,  trades  or  professions,  if 
any  such  be  in  the  record  of  such  judgments:  and 


(fl)  St.   N.  V.  I.  mi..    March  31,    18Q1. 
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the   debt,   damages    and    costs   recovered   thereby,  'xbcuticn. 
»nd  such  respective  docket,  must  be  fairly  put  into 
and  kept  in  a  book  in  the  oiTice  of  such  clerks  re- 
spectively, which  may  be  searched  by  all  persons  at 
reasonable  times.     And  every  clerk,  for  every  term  Penalty  for 
or  court  in  which  he  shall  omit  to  do  his  duty  in  the ^^^ J^^jj^.'^gi^^ 
premises,  shall  forfeit  the  sum  of  two  hundred  and 
fifty  dollars,    the  one  moiety  thereof  to  the  party 
grieved  and  the  other  moiety  to  the  person  who  will 
sue  for  the  same,  to  be  recovered  with  costs  of  suit, 
in  any  court  of  record,  by  action  of  debt,  or  by  in- 
formation.    And  no  judgment  not  so  docketed  and  j^^^^^g 
entered  in  the  books,  shall  affect  any  lands  or  tene-no'^«cketed 

not  tci  afl'ect 

ments,  as  to  purchasers  or  mortgagees,  or  have  any  pun  hasers, 
preference  against  heirs,  executors  or  administrators  ^^' 
in  their  administration  of  their  ancestors',  testators',  v 

or  intestates'  estates.(&) 

And  no  recognizances  sliall  bind  any  lands,  tene-  Recognizan- 
ments  or  hereditaments  in  the  hands  of  any  purchaser  ^fncfunds 
or  mortgagee,  bonajlde,  and  for  a  valuable  consider-  gaiusi  pm- 

,.        ,  N  chaser. 

ation.(c) 

The  clerks  of  the  supreme  court  must  respective- cierks  of  su- 
ly  deliver  each  to  the  other,  on  or  before  the  last  dayfJil^J^^.";""'' 
of  every  term,  at  the  place  where  the  supreme  court  change  with 
shall  then  be  held,  a  transcript  of  the  docket  of  all  eieiy  term,  a 
judgments  which  shall  have  been  so  docketed  in  bis*"*"'*^''''^  °^ 

^  .  Ihef'ocktt 

olhce  during  the  preceding  term  and  vacation,  andoijudgmentf. 
before  the  first  day  of  the  term  in  which  such  trans- 
cript sliall  be  delivered,  Avhieh  transcript  must  be 
certified  by  the  clerk  in  whose  office  it  is  made,  to  be 
a  true  copy  of  the  original  docket  in  his  oflice,  and 
must  be  entered  in  a  book  in  the  office  of  the  clerk 


(A)  St.  N.  T.    I.   3S8,  389,     March  31,  130! 
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jrxEctJTioy,  receiving  the  same,    vhieli  book  must  be  provided 
for    that  purpose  by    each  of  said   clerks    in   hig 

office.((i) 

Ejrerntirtn         No  Writ  of  exccutioii  biuds  the  property   of  th© 

from  deiM try. 5^0" '^  **f  any  person  against  whom  such  writ  is  issued 

but  iVom  the  time  sueli  Avrit  is  delivered  to  the  sheriflif 

under  sheriff,  coroner  or  other  oificer,  to  be  executed. 

Quiffs  &'.  ^jjj  ^j^g  sheriff,  under  sheriffs,  coroners  and  other 

i<iii«:ofat;ii\fe- officers,  and  their  deputies  and  agents,  must,  upon 

'**  the  receipt  of  every  such  writ,  without  fee  for  so 

doing,  endorse  on  the    back  thereof  the  day  of  the 

month   and    year,    when  he   or  they  received   tho 

sanje.(f) 

Laiiitiinbie       A.1!  such  lands,  tenements,  rents  and  hereditament* 

to  eSuiuion  .     .  .  ,        , 

•iaii.st  tv*/u»as  any  one  is  iii  any  manner  or  wise  seized  or  possess* 
1"'  "*'•        ed  of,  to  the  use  or  interest  of  him  against  whom  ex- 
ecution is  issued  on  any  judgment  rendered  by  any 
court  of  record,  or  on  a  recognizance,  are  liable  to 
be  taken  and  sold  on  execution,  in  the  same  manner 
as  if  the  person  against  whom  execution  issued,  were 
seized  of  such  lands,  tenements,  rents,  or  other  here- 
ditaments of  such  estate,  as  he  is  seized  of  in  the 
use  or  trust  at  the  time  of  such  execution  sued.     And 
«uch  lands,  tenements,  rents,  or  other  hereditaments, 
by  force  and  virtue  of  such  execution,  shall  be  held 
nnd  eniuyrd,  freed  and  discharged  of  all  incumbran* 
CCS  of  such  i)crson  or  persons,  as  are  seized  and  pos- 
sessed to  the  use  and  interest  for  the  person  against 

whom   such  execution  is   sued  ;  and   shall,  not  with- 
An<1  arc  as.  .  ii.ii  iii^ 

»«'-  iiiiiiH      standing  any  dc'visc  or  descent,  be  liable  to  the  (h»bts 

?""'""  "^    .  of  the  testator  or  intestate,  to  whose  use,  or  in  trusi 

■  IMS  or  acvi.  ^ 

*•«•'•  for  whom  such  estate  was  hcld.CfJ 

(d)  St.  N.    Y.    I.  r>89.     March  31,   1801. 

(,}   lb.<l.  369,  nno. 

(/)  ibid.  6S,    69.     Feb.   '20,  HbS.     Ami  3U3.     M«icli  31,  1801. 
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Vfh^n  any  de!)t  is  recovered  or  acknowledged,  or  execution, 
«djuil};ed  in  any  court  of  record,  the  par(y  in  "whose  i^xermi)!! 
favour  su  h  Jjjil.<in(Mit  is  given,  may  have  an  execu-|J'g^^^  J'^^^^l;^"''' 
tioa  aaraiust  tlie  body  of  the  debtor,  or  a  writ,  cora-bwiy  oi  e*. 

..,.«.*  1  nr  u.  tate  of  the 

mandiiig  the  sherm  or  other  proper  officer,  to  cause  ^icbtor. 
such  debt  and  dama.j^es  to  be  made,  of  the  goods  and 
chattels  of  the  party  chargeable    with  such  debt, 
or  of  the  goods  and  chattels,  lands  and  tenements, 
of  the  person  chargeable  Avith  such  debt;   but  no  ex- 
ecution may  be  issued  asjainst  the  body,  or  the  proper  Exception  as 
goods   and   chattels,  lands   and   tenements,    oi   any 
heir,  devisee,  executor  or  administrator,  unless  such 
person    shall    have   made    himself   liabJe,    by  false 
pleading  or  otherwise.     And  in  every  writ  of  exeeu-  Form  of  exa- 
tion  which  may  be  issued  against  lands  and  tenements,  f"^*^'^^^''^*"'"''^ 
the  sheriff  or  other  officer  shall  be  commanded,  that 
of  tlie  goods  and  chattels,  of  the  person  or  persons 
against  whom  such  execution  shall  issue  in  his  county, 
he  cause  to  be  made  the  debt,  damages  and  costs,  op 
sum  of  money  in  such  execution  s^)ecified.     And  if  '■ 

sufficient  goo3s  and  chattels  of  such  pei'son  or  per- 
sons cannot  be  found  in  his  county,  that  then  he 
cause  said  debt,  damages  and  costs,  or  sum  of  money, 
to  be  made  of  lands  or  tenements,  thereof  such  per- 
son or  persons  Avas  or  were  seized,  on  the  day  when 
the  same  lauds  became  liable  to  such  debt,  damages, 
or  sum  of  money,  specifying  the  day  particularly, 
•r  at  any  time  afterwards,  in  Avhose  hands  soever  the 

same  may  then  be  :  but  w  hen  any  execution  sluill  be  ^°'^"^  thereof 

.  •  against  ten- 

issued  against  any  person  or  persons,  as  tenanls,  or  ants  and 

as  heirs  or  devisees  of  any  poi-son  deceased,  nnless*^*^'*''''^* 
they  luive  made  their  estates  liable  by  false  ple;i<Iing, 
or  oUierwise,  such  >vrit  shall  only  command  I  he 
sheriir,  or  other  oflicerto  whom  it  shall  be  directed, 
that  of  the  lands  and  tenements  whereof  the  ancestor, 
Icfetator  or  person  deceased  was  seized,  on  (Jie  day 
the  same  lands  became  liable  as  aforesaid,  or  at  any 
vot.  II,  7 
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sxrcuTioK.  time  afterwards,  or  at  the  time  of  his  or  her  death, 
as  tlic  case  may  require,  he  tause  to  be  made  the 
debt,  dama'^.  s  and  cost,  or  sum  of  money  specified 
in  tlie  same  AYrit.(^) 

Officer  must     'Whcn  any  goods  or  chattels  are  seized,  bv  virtue 

aJ\»rtise    six  i  rr.  i  •'      .       . 

days  before   01  any   suvh  cxccution,  the  omcer  who  seized  the 
sale  of  K'^'isg.^,^^^.^  before  he  can  make  sale  of  such   troods  and 

and  cnattel  ~       • 

on  cxeciiiion.  chattels,    must  give  notice  of  such   sale  by  adver- 
tisement foi'  ai  least  six  dais,  put  up  in  three  of  the 
most  public  places  of  the  town  in  which  such  sale 
shall  be,  notifyiiit;  llje   time   and  place,  ^vhen  and 
Avhere  sudi  goods  and  Ciiattels  are  to  be   sold.(/i) 
And  no  iands  or  tenements  may  be  sold,  by  virtue  of 
siu'ii  execution,  if  there  be  sufficient  goods  and  chat- 
tels <o  be  found  by  the  sheriff*,  or  other  officer  exe- 
cuting the  same,  Avithin  his  county,  to  satisfy  the 
What  t'.me  of  same  exec*ution.(/)     Nor  may  such  sheriff^,  or  other 
<ia\  uiH  t  vf  jjijjpp,.    j„  ^^,jy  ,.;^g(.,  bv  virtue  of  execution,  sell  such 
tuiion,  aud    lands  or  tenements,  unless  such  sale  he  at  pul)]ie 
vendue,  and  I)etwcen  tlie  hour  of  nine  iflr-the  morning 
and  tlie  scttinj^of  the  sun  of  the  same  day,  nor  unless 
t!»e  time  and  place  of  holding  such  sale  have  been 
TVhnt  iiotirepjcviously  advcrtiscd  publicly,  for  the  space   of  six 
j,^^.ij  ,^,';t.*'i',.e.  weeks  successively,  by  nailing  up  a  printed  or  urit- 
vious  thereto  tcn  uoticc  thcrcof,  in  at  least  three  of  the  most  public 
places  of  the  town   where  such  lands  or  tenements 
shall  be  sold  ;  and  also,  by  causing  a  similar  notice 
thereof  to    be   printed   in  one    of  the    public  news- 
papers, if  any  such  newspapers  there  he,  within  the 
county,  wb.crcin  such  lands  and  tenements  shall  be 
i^uld  :  and  unless  such  lands  and  (cncmenls  shall  have 
been  deseri!)cd  in  .such  advertisement  vith  common 
certainty,   by  setting  forth  the   number  of  the   lot, 

(f;)  St.  N.  Y.   I.    nPO.     March  51,    1801. 
(/i)   Ibid.  111.  4i'.2.      A|.i,l   lO,   ISO*. 
(/)  Ibid.  1.  yyo.     Marcli  51,  1«0J. 
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and  the  name  of  the  township  in  wliicli  the  same  is  f.xecutios. 
situate,  if  any  they  liave,  if  not,  by  some  other  ap- 
propriate deseription  j  and  in  case  such  lands  or  tene- 
ments are  not  occupied  by  the  defendant,  or  defend- 
ants in  such  execution  named,  or  some  one  of  them, 
or  by  some  person  hohling  the  same  as  tenant,  or 
purchaser  under  such  defendant  or  defendants,  and 
are  situate  in  any  county  in  the  eastern  or  western 
district  in  the  state,  in  which  no  news  paper  is  print-  " 
ed,  then,  unless  the  advertisement  of  the  sale,  with 
the  deseription  of  the  lands  as  aforesaid,  shall  have 
been  inserted  in  the  news  paper  printed  in  the  city 
of  Albany,  in  which  the  laws  of  the  state  are  re- 
quired to  be  printed,  for  six  weeks  preceding  such 
sale. 

And  if  any  sheriff  shall  sell  any  lands  or  tene- penalty  S:)r 
xnents,  by  >irtue  of  any  such  execution,  otherwise )''"'f''°"f"^. 

'      •'  •'  ^^    '  or  deviations 

than  in  the  manner  aforesaid,  or  without  such  pre- from 'aw  in 

..  -o  I     11    ^    1  1  making  such 

Vious  notice;  or  it  any  person  shall  take  down  or  sale. 
deface  any  such  notice,  previous  to  the  day  of  sale 
therein  specified,  unless  upon  satisfaction  of  the 
judgment  upon  which  such  execution  issued,  or  with 
the  consent  of  the  plaintiff  therein,  the  sheriff  s,o 
offending  shall,  for  every  such  offence,  forfeit  and 
pay  the  sum  of  one  thousand  two  hundred  and  fifty 
dollars,  to  be  recovered  with  costs  of  suit,  to  the 
use  of  the  party  or  parties  aggrieved  by  such  sale  i 
and  every  person  so  offending,  by  taking  down  or  de- 
facing such  notice,  shall  forfeit  and  pay  the  sum  of 
thirty  seven  dollars  and  fifty  cents,  to  be  recovered 
with  costs  of  suit  by  any  person  who  will  sue  for  the 
same;  but  neither  of  the  officers  aforesaid  shall 
affect  the  validity  of  such  sale.fJJ 


(0  St.  N.  Y.  I.  392,  W3.     March  31,  1801.     V,  2G7,  C6S.     April 

11,  isgs. 
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EXEc-jTioTt.       jVo  sheriff  or  other  officer,  to  whom  any  such  exe- 
No  sheriff     cutioQ  is  directed,  nor  any  of  their  deputies,  nor  any 

Sersaic^s^onP*^^^**"   ^^^  ^'^^'"  ^^'  ^^^^^*^^  ^^  them,  may  purcliase 

execution,      any  goods,  chattels,  lands  or  tenements,  at  anj  sale 

by  virtue   of  any  execution,    and  all  purchases   so 

made  by  them,  or  any  of  them,  or  for  the  use  of 

them  or  any  of  them,  will  be  void.(K') 


Goojs  not 
l^«l)le  to  exe- 


There  is,  however,  an  exception  to  the  liability  of 
tiou,  unless  the  goods  and  chattels  to  be  taken  upon  execution, 
party  payar-j,j  fjjyyur  of  landlords,  Contained  in  the  act  eoncern- 

rearr^  o    rtnt 

to  iftndiord.  ing  distresses,  &c.  it  is  provided,  that  no  goods  or 
chattels  whatever,  in  or  upon  demised  premises,  shall 
be  liaWe  to  be  taken  by  virtue  of  any  execution,  on 
any  pretence  whatsoever,  unless  the  party  at  whose 
suit  the  execution  is  sued  out  shall,  before  the  re- 
moval of  the  goods  from  off  the  premises,  l)v  virtue 
of  such  execution,  pay  to  the  landlord  of  the  pre- 
mises, or  his  bailiff,  all  and  every  sum  or  sun»s  of 
money  due  for  rent  for  the  said  ;  r  mises,  at  the 
time  of  the  taking  such  goods  or  chattels,  by  virtue 
of  such   execution,    if  the  arrears  of  rent   do  not 

Krt  excreii-  amount  to  more  than  the  lent  for  one  year.     And  in 

iDKoriKj ear's  gj^sp  sucli  arrears  exceed  one  year's  rent,  the  party 
rent.  ,  .  ,  .        .'  ,  .  . 

at  whose  suit  sucli  execution  is  sued  out,  paying  the 
landlord  or  his  bailiff  one  year's  rent,  may  proceed 
to  exccule  his  Judgment  as  lie  might  have  done  if 
sherifitoicvy  said  act  had  not  been  made  j  and  the  sheriff  is  em- 
dobf  and  "eiitpy^yp,.,.,!  .^nd  loniiiped  (o  lew  and  pav  to  the  plaintiff, 
as  veil  the  money  so  paid  for  i«nt,  as  the  money  due 
on  such  execution. (/) 

^V!.on  shcrifi  Whenever  tlie  sheriff,  or  any  of  his  deputies,  find 
"rsse'romi-  that  resistance  V ill  be  made  against  any  process  of 
ratisniioxf.  exccution,  the  sheriff,  taking  with  him  the  power  of 


'•-i.on. 


(k)  St.  N.  Y.    I.   39.1.     March  31,   1«Q). 
(/)  Ibid.   1^7.     Ftk  21,  n«8. 
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the  county,  shall  forthuith  go  in  his  proper  person  Extnrruvi. 
and  do  execution.  And  if  he  find  resistance,  shall 
certify  to  the  court  the  names  of  the  resisters,  aiders 
and  favourers,  who  shall  be  attached  to  appev.r  in 
the  same  court,  and  if  convicted  of  such  reastauce, 
be  punished  by  fine  and  imprisonmenl.(t,i) 

Every  person  who  sliall  !)e  arrested  on  execution, Prisoners 
issued  from  any  court  of  record  against  his  or  ht'^k.^/l'^Tu 
body,  for  any  debt  or  damages,  by  any  sheriff  orcL-it^ea. 
otiier  officer  to  whom  such   wiit  t^hall  be  directed; 
and  every  person  who  shall  be  committed  to  I  be  cus- 
tody of  any  sheriif  or  other  officer,  in  execution  of 
any  such  debt,  or  damages,  shall  be  saf«"i.\    kept  in 
prison,   in  close  and  secure  custody,   without   bail, 
living  at  his  own  costs,  until  such  person  sliall  satisfy 
such  debt  or  damages.     And  if  such  slicrifi'  or  other  p^-na'tv  ou 
oHiccr  shall  permit  any  such  person,  so  arrested  or'*j.'|^i^Jj.^ 
committed,  to  go  out  of  prison,  or  be  at  large  by 
bail,  or  otherwise,  without  the  assent  and  agreement 
of  the  plaiatiff,  or  party  in  whose  favour  sucli  exe- 
cution may  be,  such  sheriff  or  other  officer  shall 
thereby   become   answerable   to    such    plaintiff,    or 
party,    for  the  debt  and   damages  for  which    such 
person  was  arrested  or  committed,  and  the  plaintiff 
or  party  may  recover  the  same  with  cost,  by  action 
of  debt,  against  such  sheriff  or  other  of}icer.(7i) 

If  any  writ  shall  be  granted,    eommandine:  the^''^°"^"  '" 
sheriff  or  keeper  of  the  prison  where   any  person  and  removed 
shall  be  so  charged  in  execution  for  any  debt,  or['V^''^"T 

o  J  ^         to  he  I'cuiatia* 

damages  as  aforesaid,  to  have  the  body  of  such  prison-  t^i. 
er,  with  the  cauue  of  his  imprisonment,  in  the  chan- 
cery, or  any  other  court,  or  before  the  chaucellor 


{m)  St.  N.  Y.   1.  137.     Feb.  21,   1788. 
(n)  ibid.  211,  "212.     March  20,   l80l. 
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lypruTrK.  or  any  judge,  and  it  be  returned  upon  the  said  writ 
tiiat  such  prisoner  is  charged  in  execution  as  afore- 
said, such  prisoner  shall  be  immediately  remanded, 
and  shall  remain  in  prison  according  to  law,  with- 
out being  let  to  bail  against  the  will  of  the  party  in 
whose  favour  such  prisoner  shall  be  so  charged, 
autil  satisfaction  be  made  for  the  sum  adjudged.(o) 

(9)  St.  N.  Y.  I.  SI 2.     March  90,  1801. 
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IX.  DECREES  FOR  SALE  OF  MORTGAGES. 

IN  case  of  a  decree  to  sell  mortgaged  premises,  S"^"  "^  mort- 
jind  a  writ  being  issued  to  the  sheriff  commanding    v-.»-v-^j 
him  to  make  such  sale,  the  sheriff,  upon  receipt  of  ^^fj'^|^|;^j'° 
such  writ,  must  cause  an  advertisement  of  the  in- eaged  pre- 
tended sale  of  such  lands  to  be  inserted  in  at  least 
one  of  the  public  newspapers  printed  io  the  county 
where  tlie  lands  lie ;  and  if  no  newspapers  be  printed 
in  such  county,  then  in   one  or  more  of  the  public  Time  and 
newspapers  printed  in  the  state  for  six  weeks  sue-  "?'*'' "[  *'"'^ 
cessively  before  the  day  appointed  for  such  sale,  and  ii>  i^e  given. 
at  the  day  so  notified  must  proceed  to  sell  the  same 
to  the  highest  bidder,  and  shall  execute  deeds  for 
the  same  to  tlie  purcliaser  in  such  manner  as  the  case 
may  require;  but  no  greater  estate  in  the  premises ^°J[^^^'"b. 
may  at  any  time   be   granted  or  conveyed  by  theco''\«^y«^'^  ^y 
sheriff  to  such  purchaser,  than  would  have  vested  in  moi'tgasse  a'f. 
the  mortgage  had  the  equity  of  redemption  been  dulv**"^  to.eciu. 

,^  *"  *  ''  suie  could 

Vtfr€Cl0SCU.(a)  convey. 


(a)  St.  N.  Y.  r.  406.  407.     April  2,  IbOl, 
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X.  ABSENT  AND  ABSCONDING  DEBTORS. 


ASSENT  DEBT-      Q^  jj  ^vawaiit  issiicd  by  a  judge  of  the  supreme 

v^^-v-^-"    court,  against  the  estate  and  effects  of  an  absent  and 

HoA'  to  t^"*^- abseondine:  debtor,  the  sheriff  must  attaeh  and  safely 

cute  process  r»  '  •' 

again  t  ab-  keep  all  the  estate,  real  and  personal,  of  such  debtor 
•condh.g''''  within  his  county,  with  all  books  of  account,  voueh- 
4eiuir.  ers   and  pa!»tfrs  relating  thereto,    and  witl>  the  as- 

sistance of  two  substantial  freeholders,  forthwith 
make  a  true  inventory  of  all  such  estate  so  attached, 
and  return  the  same  signed  by  himself  and  the  two 
freeholders  to  the  judge  who  issued  the  warrant; 
i^risbabie     aud  in  case  any  sheriff  seize  any  perishable  goods, 

goods  to  be  tije  luda'e  who  issued  the  warrant,  mav,  in  his  dis- 
coid, .»      o  • 

cretion,  order  such  goods  to  be  sold,  and  the  moHey 

arisiug  therefrom  to  be  paid  to  the  trustees  to  be  ap- 

}f  sheriff  i"-   pointed  for  the  creditors.     And  if  any  sheriff  shall 

4iorant.y        ignorautly  seize  any  goods  or  effects  Avhich  shall  be 

•lainied  by  a  claimed   by  any   person,    to  be   his    property,    sucJi 

etranger.inay  j,j|^.j.jj^' jyj^     sunimon  and  swcar  a   jury  to  try  the 

inquire  by  a  *'  .    *      .    .    . 

iary.  property  thereof;  and  if  the  jury  by  inquisition  find 

the  property  of  the  same,  to  be  in  the  person  sd 
claiming,  or  in  any  other  person  than  the  said  debtor,  ^' 
tlie  sheriff  siiall  forthwith  deliver  the  goods  or  ef- 
fects to  the  person  in  whon»  the  property  thereof 
shall  be  so  found,  or  to  his  authorized  agent,  and 
shall  not  In*  liable  to  prosecution  for  such  seizure. 
And  all  reasonable  charges  arising  by  the  sale  of 
such  goods,  or  by  such  inquest,  if  it  find  the  property 
not  to  be  in  such  debtor,  sliall  l)e  allowed  and  cer- 
tified by  the  judge  issuing  the  warrant,  and  paid 
out  of  the  estate  of  such  debtoi";  but  if  found  to  be 
liis  property,  all  costs  and  charges  arising  by  such 
nlaim  and  inquJ»>ition,  or  cither  of  them,  to  be  paid 
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fey  f he  person  who  made  the  claim,  or  procured,  opabirxt  debt- 
occasioned  such  inquisition.(a)  ^>»-v-^^ 

If  at  any  time  in  procecdincrs  under  the  act,  en- Any  justice 
titled,  *' An  Act  for  relief  against  ahsconding  a«a  warrant  a- 
abscnt  debtors,'*  any  justice  of  the  peace  shall  grant ^i^';^^"^^. 
a  warrant  commanding  the  ahsconding  dehtor,  his 
wife,  or   any  other  person  known  or   suspected   to 
detain  any  part  of  such  debtor's  estate,  or  to  be  in- 
debted to  it,  or  to  know  any  thing  concerning  the 
concealment  or  embezzlement  thereof,  to  be  brought 
before  him  at  such  place  as  he  and  the  trustees  for 
all  the  creditors  of  such  debtor,  appointed  according 
to  law,  shall  appoint;  where  the  said  justice,  or  in  Such  person 
his  absence  any  other  justice  requested  by  the  trus-ar^i„e/on 
tees  shall  be  present,  to  be  examined  on  oath  ad-**^*")  relative 

'^  ,       .         .  ^o  the  ilebtor, 

ministered  by  such  justice,  either  by  said  justice  or&c.  ar*]  for 
luch  trustees,  touching  any  matter  relative  to  such  ^^^J^^'|.^^^^ 
debtor^  his  dealings,  and  his  estate:  if  any  person  be  touimUted. 
10  brought  before  such  justice  shall  refuse  to  be 
•worn  or  to  answer,  or  shall  not  answer  to  the  satis> 
faction  of  the  said  justice,  all  lawful  questions  put 
by  said  justice  and  trustees,  or  a  major  part  of  them 
|)resent,  as  well  by  word  of  mouth,  as  by  interroga- 
tories in  writing;  or  shall  refuse  to  sign  such  ex- 
itmination,  not  having  any  reasonable  objection  to 
the  wording  thereof,  or  otherwise,  the  said  justice 
•liall  then  by  warrant  commit  such  person  to  prison,  warrant  of 
there  to  remain  without  bail,  until  he  shall  submit ^°™^";^^;;j^ 
to  do  what  shall  be  required  of  him  as  aforesaid, tbed«faMit. 
^hich  warrant  of  commitment  must  specify  the  pai- 
ticular  default  of  such  person,  and  if  it  be  in  not 
answering  any  question,  such  question  must  be  spe- 
cified in  the   warrant.      And  if  such   person  shall 
bring  any  imbeo^  corpus  to  be  discharged  from  im-  „/ 

(a)  St.  N.  Y.   I.  336,  337.     March  21,  ISQI. 
VMT>.  II.  8 
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ABSENT  EEBr-prisonment,  and  the  court  or  judge  before  whom  he 

s..*->^-*^    shall  be  brought  bv  such  habeas  corpus,  shall   by 

Gaoler  an-     order  OF  Warrant  recommit  him,  and  he  be  wilfullr 

»wer»ble  for  ^  * 

wiiiui  escape,  suffered  to  escape  from  prison,  the  gaoler  or  keeper 
wilfully  suffering  the  same ,  being  thereof  convicted 
on  indictment,  or  information,  shall  forfeit  to  the 
trustees  a  sum  equal  to  all  such  sums  as  shall  be 
owing  to  the  creditor  or  creditors  of  such  abscond- 
ing or  concealed  debtor,  if  the  same  does  not  exceed 
two  thousand  five  hundred  dollars. (6) 


(i)  St.  N.  Y.  I.  239,  240,     March  21,  UOl. 
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XI.  FORCIBLE  ENTRY. 

AT  all  times  when  any  forcible  entry  shall  he 
made  into  lands,  tenements  or  other  possessions,  and 
complaint  thereof  come  to  the  iustices  of  the  peace  'ffoi«'bie*u.- 

*■  «'  *^  trv    be   iniKU 

of  the  same  county,  or  to  any  of  them,  the  same  into  lands  or 
justice  shall  take  sufficient  power  of  the  county,  andj^"^^"^^'"' 
go  to  the  place  where  such   forcible  entry  shall  be  view  and  re- 
made, and  if  they  find  any  that  hold  such  place  for-a^lj  puni»h 
cibly  after  such  entry  made,  the  justice  or  justices '**«**^*"'*''^' 
■hall  record  such  force,  and  set  and  impose  a  fine 
not  exceeding  five  pounds   upon  every  of  the  said 
offenders,  to  be  paid  by  them  for  the  said  offences  to 
the  people  of  the  state ;  and  cause  every  of  them  so 
holding  by  force,  to  be  taken  and  put  into  the  next 
gaol  of  the  same  county,  there  to  abide  convict  by 
the  record  of  the  same  justices  or  justice,  until  they 
ihall  respectively  have  paid  such  fine  to  the  people 
of  the  state.     And  all  the  people  of  the  county,  as  si'eiiff  to  »s. 

I        .en  ,  I1II  1  Si  St  ill  arrcsl- 

v/ell  the  sherifi  as  others,  shall  be  attendant  on  the  mg  offeuden, 
justices  to  go  and  assist  them  to  arrest  such  offend- 
ers, upon  pain  of  fine  and  imprisonment.     And  the  Justice  may 

,.  ,    ,  1     «  lemove  such 

■ame  justices  arc  empowered  to  remove  such  force,  to, ^e  and 


and  to  inquire  by  the  people  of  the  county,  as  well  V'''*'  inqui»i. 
of  those  that  make  such  forcible  entry,  as  of  those 
who  hold  the  same  with  force. (a) 

And  when  the  said  justices  or  justice  make  such  To  issue  pr*- 
inquiries,  they  or  one  of  them  shall  make  a  warrant  1:^^''^  ora  ju- 
or  precept  to  be  directed  to  the  sheriff  of  the  same 
county,  commanding  him  in  the  name  of  the  people 
of  the  state  of  New- York,  to  cause  to  come  before 
the  same  justices  or  justice,  at  a  certain  time  and 
place  therein  specified,  not  less  than  t>vo  days  from 

{a)  St.  N.  Y.  VI.  77.     April  5,  1810. 
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fotciBLE    the  time  of  issuing  tliercof,    twcntr-four  good  and 

S^^^^    hiwfiil  men  duJy  qualilied  to  serve  as  jurors  ia  the 

sanic  county  on  trials  in  the  supreme  court,  to  inquire 

.shtr.ff  to  re- of  such  entries.     And  shall  return  issues  upon  erery 

***™ '**■"•     ouc  of  (he  jurors,  at  the  day  of  the  return  of  the 

^  first  precept,  twenty  sliillings,  and  every'day  after, 

Traverterf    double.     And  if  any  person  >^ho  shall  be  indicted  for 

•odirimf nt  to  jm-l,  forcible  entry  or  detainer,  before  such  iustices 

be  tried  by  i      •     •• 

■iury.  or  juslice,  shall  immediately  traverse  such  indict- 

ment on  a  like  warrant  or  precept,  from  the  same 
justices  or  justice,  the  sheriff  shall  cause  to  come 
before  them  or  him.  at  a  certain  day,  not  less  than 
four,  nor  more  than  eight  days  from  the  time  of 
issuing  such  pjTccpt,  and  at  a  certain  place  thereia 
si)eciried,  twelve  good  and  lawful  meu  of  the  same 
county,  qualiiied  to  serve  as  jurors  as  aforesaid,  to 
try  (he  same  traverse;  and  the  sheriff  shall  return 
Forfeiture  of*^^"**''  upon  tlicm  Jn  manner  aforesaid.     And  if  any 
«i«-iii,queiit      bluriff  shall  not  dul}    execute  such  precept  to  him 
directed,    to   maUc   such  inquiries,    or   to    try   such 
traverse,  he  shall  forfeit  twenty  pounds  for  every 
such  default  to  the  party  grieved,  to  be  recovered 
vith  costs  of  suit.(i) 

(t)  i;t,    N.    V.    r.    :C3.     Feb.  6,    IT68. 
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XIT.  REPLEVIN. 

IF  the  beasts,  goods  or  cliattcls,  of  any  person  be    "^[;J^ 
taken,   and   wrongfully  detained,    the  sheriff,  by  a  Bea^its  good* 
writ  of  replevin,  to  be  issued  out  of  the  cl»aneery,  ^"^^^[j^JJ^J^ 
or  upon  complaint  thereof  to  him  to  be  made,  with- detained  to 

.  ,      ,,  ,,  ,  .  ,  be  replevied 

out  writ,  shall  cause  <hr  same  beasts,  or  goods  or  ^y  writ  or 
chattels  to  be  replevied  and  delivered,  without  let  orPl*'"^ 
gainsaying  of  the   person  who  took  them,  whether 
they  were  taken  within  liberties  or  without,  and  shall 
fummon  the  person  who  took  them  to  appear,  if  the 
•uit  be  by  writ,  at  the   return  thereof,   and  if  by 
plaint,  at  the  next  court  of  common  pleas  to  be  licld 
in  his  county,  to  answer  to  the  plaintiff,  of  the  takin,^ 
and  unjust  detention  of  the  same  beasts,  or  goods  or 
chattels,  which   plaint,  before  the  sheriff,  shall  be 
in  writing,  in  the  following  form,  viz.  *'  West-Chestervormni 
eounltfy  to  wit ;  A.  li.  of  Bedford,  in  the  county  qf  P'*^"'' 
West-Chester,   yeoman,   complains  of  C.  J),    of   the 
manor  of  Pelham,   in  the  county  of   West-Chester, 
gentleman,  of  a  plea  of  taking  and  unjustly  detaining 
his  beasts,  (or  his  beasts^  goods  and  chattels,  or  his 
goods  and  chattels,  or  his  certain  mare,  or  his  certain 
silver  bowl,)  and  gives  security  to  prosecute  his  said 
complaint,  and  to  return  the  same  beasts,  if  return 
thereof  shall  be  adjudged,*'     Which  said  plaint,  the  ptainttob* 
•heriff  shall   return  to  the  next  court  of  common  ^^J.^j^^^'J^^^ 
pleas,  to  be  held  in  and  for  his  county,  in  the  same  court  ot  com. 
manner  as  if  it  was  a  writ  of  replevin,  returnable'^'     "* 
into  the  same  court,  tmd  tlie  like  proceedings  shall 
thereon  be  had  in  the  same  court,  as  may  aad  ought 
to  be  had  upon  a  writ  of  replevin.(c) 

(t)  St.  N.  Y,  97.  I.     F«b.   6,  nW. 
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MPtEviv.        And  if  any  person  sliall  take  the  beasts,    goods 
Mjcriir  may   01'  ehattcls  of  another,  and  drive  and  convey,    and 
take  the  i>o\v- .jyj  jjjp^j  into   anv  housc  OF  place  of  strength,  and 
county  and    the  pcFson  from  wlioni  the  same  beast?,  or  iroods,  or 
[l^^'^^f**',"^^^,^ chattels,  shall  be  taken,  snes  for  a  replevin  thereof, 
of  .tirnsti.  w]jy  ^i-jt  QP  plaint,  thc  sherifT  shall  solemnly  demand 
vifi/  '  '  ^'  deliverance  thereof,  at  the  house  or  place  where  the 
same  are  detained:  and  if  ncilherlhe  taker,  nor  any 
person  on  behalf  of  such  taker  shall  upon  demand 
deliver  the  same,  or  if  no  person  shall  come  upon 
such  demand  to  deliver  the  same,  thc    sheriff  shall 
take  thc  power  of  tlw?  county  and  break  open   such 
house   or  place  of  strength,  and  make  replevin  ac- 
cording to  thc  writ  or  plaint. (/>) 

,-henif  uiiiii       B„t  everv  slieriff,  before  he  makes  deliverance  of 

take  security  * 

to  prosecute   any  beasts,  goods  or  chattels,  by  virtue  of  any  writ 

ac' rfuDiabi'/  "''  P*""'^  ^°  replevin,  shall  take  of  the  plaintiff  suf- 

fortho  value  ficicnt  sccurity  to  prosecute  the  suit,  and  to  return 

iitiivcreu"^*  the  same  beasts,  goods  or  chattels,  if  return  thereof 

he  a«l judged  ;  and  if  any  shciiff  shall  take  security 

otherwise,  or  neglect  to  take  such  security,  he  shall 

answer  for  the  price  or  value  of  thc  beasts,  goods  or 

•  battels  ;  and  iJie  person  who  distraincth  shall  have 

his  or  her  recovery  by  writ  that  he   shall  restore  to 

hiin  or  her  so  many  beasts,  goods  or  chattcls.(c) 

.«  t.iuri.  (.f        If  ilie  plaintiff  in  any  action  or  suit  in  replevin 

i-Ki»br         sliall  iiiaK<^  dcfiuilf,  and  a  return  of  the  beasts,  sroods 
.iv4ii!e.l,  ^ 

j.iui.uiiVin«y  or  fliatlcls  be  awarded   to  tlie  distniincr,  the  sheriff 

^j*'**  "'"'"^hall  be  commanded  by  a  judicial  writ  to  make  re- 
»«;i«ui«.       turn   of  the   bcnstn,  goods  or  chattels  unto  the  dis- 
trainer ;  in    whicli    it  shall  be  exprcf;sed,  that  the 
bhcrifT  shall  not  deliver  them  without  making  men 


(h)  5f.  N.  V.    r.   "7.     r.b.    6,  ITBB. 
yt)  Ibid. 
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tion  of  the  judgment,  which  cannot  be  witliout  a  ««mitix. 
writ  issuing  out  of  the  court  in  which  the  matter 
was  moved  :  and  if  the  plaintiff  cometh  unto  them, 
and  desireth  replevin  of  the  same  beasts,  goods  op 
ohattels,  he  or  she  shall  have  a  Judicial  writ,  that 
the  sheriff  take  security  for  the  suit,  and  also  for 
ihe  return  of  the  same  beasts,  goods  and  chattels ; 
or  for  the  price  or  value  of  them,  shall  deliver  unto 
the  plaintiff  the  beasts,  goods  and  chattels  before 
returned,  and  the  distrainer  shall  be  attached  to  come 
and  be  at  a  certain  day  at  the  court  in  which  the 
plea  was  moved,  in  the  presence  of  the  parties  ;  and 
if  the  plaintiff  shall  again  make  default,  or  for  an- 
otiiev  cause,  return  of  the  distress  be  aAvarded,  being 
now  twice  returned,  the  distress  shall  remain  irre- 
pleviable. But  if  a  distress  be  taken  of  a  new,  and 
for  a  new  cause,  the  process  aforesaid  shall  be  ob- 
served in  the  same  new  distress. (d) 

And  if  at  any  time  on  a  writ  or  plaint  in  replevin,  On  claim  of 
the  defendant  in  replevin  or  possession  shall  claim ''/"P^T*^' '/ 

*^  *  sheriff  make 

property  in  the  thing  whereof  deliverance  is  sought,  lepieTin  be- 
and  the  sheriff  either  by  himself,  his  und^r  sheriff  or^ul^i'^htfor- 
bailiff  having  due  notice,  shall  nevertheless  proceed  f**'*^  "^'oo, 
to  make  deliverance,  and  dispossess  such  defendant  ansvrerabie 
thereof  before  the  claim  of  property  shall  be  inquired  ^""^  ^^^  ^^^' 
into,  or  tried  according  to  law,  such  sheriff  for  every 
such  offence,  besides  being   answerable  to  the  de- 
fendant for  the  trespass,  shall  forfeit  one   hundred 
pounds  to  be  recovered  by  any  person  who  will   sue 
for  the  same,  in  any  court  of  record  by  aclion  of 
debt,    bill,    plaint  or  information ;  the  one   moiety 
thereof  to  the  person  who  shall  sue  for  the  same, 
and  the  other  moiftty  thereof  to  the  use  «f  the  peo- 
ple of  the  state. (e) 

(d)  St.    N.   Y.    1.    97,  98,     Feb.  6,    178«. 
(c)   lbi«l.  98. 
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RRPttriv.  Xnd  every  sheriff  shall  in  every  replevin  of  distress, 
1q  replevin  fop  FenU  takc  in  liis  own  naine»  from  the  plaintiff 
lor  distress    g^j,,!  ^^^  siiretics,  a  bond  in  double  the  value  of  the 

for  rent, 

sheriff  to  take  beasts,  01*  goods  OP  ehattels  di»trained,  (such  value 
t  ff  with' two  to  be  ascertained  by  the  oath  of  one  or  more  witnessed 
bureties  in     not  interested)  and  which  oath  such  sheriff  is  autho- 

Jouble  the  ...  i  i.   •  i     i. 

Taiueofthp  rised  to  administer,  ami  eonditioned  for  prosecuting 
f.«.<i«.  to  pro- j,,g  gjjjj  ^^.j(^]j  pg-p^.j  j^n^  without  delav.  and  for  re- 

secuie  and  •' 

make  return  turning  the  bcasts  or  goods  and  chattels,  in  case  a 
return  be  awarded,  before  any  deliverance  be  made 
of  the  distress :  and  the  slieriff  shall  at  the  request 
and  cost  of  tlie  defendant,  avowant,  or  person  making 
cognizance,  assign  such  bond  to  the  defendant,  avow- 
ant, or  person  making  cognizance,  by  endorsing  the 
•anie,  and  attesting  it  under  his  baud  in  tlie  presence 
of  two  witnesses,  whicli  on  forfeiture  thereof,  may 
be  sued  in  the  name  of  the  endorsee  and  for  his  own 
l»enefit.(X> 

;/)  St.  N.   Y.  I.  99.     Feb.    6,   17SII. 
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XIII.  COURTS  AND  JURORS. 

THE   sheriffs  of  the   respective   counties  in  the  coinrsASD 
state,  at  certain  days  and  places  which  the  justices    v^^v-^^ 
of  the  peace  for  every  such  county,  or  any  two  ^^^^^^f^'^'^^^^l 
more  of  them,  together  with  one  of  the  judges  of  theofpefier«i 
court  of  common  pleas  in  and  for  such  county,  shalP""""** 
make  known  to  them,  shalf  cause  to  come  before  the 
courts  of  general  sessions  of  the  peace  twenty  four  Grand  jurors, 
good  and  lawful  men  of  the  same  counties  respective- 
ly, to  enquire  for  the  people  of  the   state,  and  the 
bodies  of  the  same  counties  ;  and  likewise  so  many  And  petit  ju- 

rurt. 

good  and  lawful  men  of  the  same  counties  respective- 
ly, duly  qualified  to  serve  as  jurors  in  the  same  coun- 
ties, as  the  said  justices  shall  direct,  by  whom  the 
truth  of  the  matter  may  be  better  known  and  inquired 
into  of  all  crimes  and  misdemeanors  to  be  tried  at 
the  said  courts.  Ca) 

And  the  sheriffs  and  other  officers  to  whom  the  re- sheriffs  to  re- 
turn of  writs,  juries,  or  certificates  shall  appertain,  other  process 
shall  cause  the  same  to  come  before  the  circuit  courts '°'^"^'"" 

court. 

or  sittings,  as  the  case  may  require,  to  be  held  in 
their  respective  counties,  together  with  the  pannels, 
attachments,  reattachments,  summons,  resummons, 
and  all  other  instruments  whatsoever,  any  ways  con- 
cerning the  same,  in  all  things  according  to  law ; 
provided  that  the  attachments,  reattachments,  sum- 
mons, and  resummons  tliercof,  be  made  at  le;ist 
fifteen  days  before  the  holding  of  the  said  court.(6) 

Whenever  any  process  shall  be  issued  for  summon- sheriff  on  re- 
ing  a  jury  for  any  trial  in  any  supreme  court,  ciryuitp^y^'^'fjJ^'JJJ 

(p)  St.   N.  Y.    I.  30.3.     MarcJi   <i\,    ISOl. 
(»)  Ibid.  376.     March  ">1,    1801. 
▼  OX.   II.  9 
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coviT$  K}ii>  court  sittings,  court  of  oyer  and  terminer  and  goal  de. 

vj^^ll^^    livery,  mayor's  court,  court  of  common  pleas,  or  genc- 

cept  f  otn      pal  sessions  of  the  peace,  to  be  held  in  any  city  or 

m»vor's  court  _  ,  ,  .      <»  ^i         •■•         j^ 

of  A.bany      couoty  of  the  statc,  the  mayor's  court  of  the  cities  or 
and  Hurfwn,  j^jb^ny  ^nd  Hudson  excepted,  the    sheriff  or  other 

to  rejjair  to  "^  * 

the  clerk*,      offitci'  to  Avhom  such  process  shall  be  dii'ccted,  shall 

immediately  on  receiving  the  same  repair  to  the  clerk 

of  the  same  city  or  county,  who  shall  thereupon  in  the 

presence  of  such  sheriff  or  officer,  or  iu  the  presence 

of  one  of  the  judges  of  the  mayor's  court  or  court 

Who  shtii      of  common  pleas  of  such  city  or  county,  whose  duty 

n^elofihe  it  shall  he,  on  being  served  with  a  written  request, 

jurun.  from  a  jq  attend  thc  clcrk's  office,  proceed  to  draw  out  of 

box,  and  cer-  .  ,     i   ~  •  . 

tify  a  pannei  the  box  by  him  provided  for  that  purpose,  and  con- 
tothfiLenff.  Gaining  jjj,  giips  yf  paper  the  names  of  the  jurors  of 
his  city  or  county,  with  their  places  of  abode,  and 
addition,  as  the  same  shall  have  been  duly  certified 
and  transmitted  to  him,  as  many  of  the  said  slips  of 
paper  as  tliere  are  jurors  to  to  be  summoned  on  such 
process ;  and  the  names  contained  on  such  slips  of 
paper  shall  be  thc  persons  who  are  to  be  summoned 
to  serve  as  jurors  at  thc  next  court,  unless  any  of  them 
sliall  be  dead,  or  shall  have  changed  their  places 
of  residence  to  any  other  city  or  county  ;  or  be  absent 
from  thc  t  ity  or  county,  or  not  qualified  to  serve  as 
jurors.  And  if  the  persons  named  on  any  of  slips 
of  paper  so  drawn,  shall  be  dead,  removed,  or  not 
qualifird  as  aforesaid,  within  the  knoMledgc  of  such 
bhorifT,  officer,  elerk,  or  judg*,  then  the  said  clerk 
bliail  immediately  destroy  such  slips  of  paper,  and 
proceed  (()  draw  out  of  said  box  until  thc  pannel  shall 
be  completed.  And  the  clerk  of  thc  said  court  shall 
immediately  make  out  and  certify  under  his  hand, 
a  pnnnel  of  the  names  of  such  jurors  so  drawn  out, 
with  their  nsprctive  places  of  abode  and  addition, 
v.eriff  to  and  deliver  Ihc  same  to  such  sherifl'  or  other  officer 
I'^tTt'out  ***'   whose  duty  it  shall  be  to  summon  thc  several  person? 
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whose  names  are  contained  in  such  pannel,  at  least  courts  anb 

JURORS. 

eight  days  previous  to  the  setting  of  any  such  court;    v.^-v-x-* 
and  to  make  return  in  what  manner  he  has  served  "^''^^'^^'1^'^'^^^ 
such  process.(c)     And  if  a  sufficient  number  of  jurors  fiKht  Hays 
do  not  appear  at  any  of  the  courts  aforesaid,  or  if 
after  appearance  of  a  full  jury  by  challenge,  the  jury 
is  like  to  remain  for  default  of  jurors,  the  sheriff  on 
command  of  the  court,  must  name  and  appoint,  as  ^^ef'ff  ^n 

•  ^    ^  ''  cf.rtimand  of 

often  as  shall  be  requisite,  so  many  of  suih  other  court  to  name 
persons    of    the   said  county  qualified   to   serve    on  ^^j'^h^e*."^ J)*gl 
juries,  and  to  add  and   annex  their  names   to  the'*'"^  annex 
former  pannel,  as  shall  make  up  a  full  jury  of  twelve 
men  for  the  trial  of  every  issue. (d) 

The   fee  of  the  clerks  of  the  respective  counties  ^''='''^*^"''"' 

.  ,  .  dra«iii)?  and 

lor  drawmg  every  such  jury  and  making  the  pannel,  imtaiuieiimff 
•hall  be  paid  to  them  by  the   sheriff  or  other  oiaceri"'';^" ''^='*'** 

'^  •'  by  utieiiu, 

at  whose  request  it  shall  be  done;  and  the  shciiff  orani  to  be  ai- 
other  officer  shall  be  allowed   for  the  same  in  his  .]<pyu,',"  ^*yj 
account   against   the   people  of  the  state :    and  the  *^*  »^'«* 
sheriff  or  other  officer  to   whom  any  writ  or  process 
shall  be  directed  for  the  trial  of  issues   in   the  said 
respective  courts,  except  in  cases  of  special  juries, 
shall  annex  a  paiiiiel  of  the  same  jurors,  with  their -^  'i'*®  pannel 
places  of  abode  and  addition,  to  all  the  said  writs  ortoea.  I'l'wrtt* 
processes   returnable  at  the  same  court,  and  ihalP^*^''*"^'"''"^* 

*  .  Dish  .  opv  of 

furnish  any  person  who  shall  apply  therefor,  a  copy  i<anf,ei  to  any 
of  the  pannel  of  the  jurors  to  serve  on  the  trial  of ;;^J^» "PPiy- 
issues  in  any  of  the  said  courts.(e) 


"Whenever  the  sheriff  or  other  officer  shal?  not  be-^"'"""»^y'^« 
able  to  summon  personally  any  person  directed  to  be  notice  m 
summoned   as  a  juror,  by   reason  of  absence  from  '""'"J- 
home^  a  summons  in  writing  left  at  the  usual  place 


(f)  St    N.  Y.  !.  378.  379.     March  31,  ISOI. 

(<f)  IhiH.  3«(i.      March   3(.     -Ol. 

(c)  ibid.  380,  3SW     March  9i,   1601. 


68  SHERIFF,  CORONER  k  CONSTABLE. 

COURT!  Ar<D  of  abode  of  such  person  within  the  time  prescribed 
J^!^^^   for  that  purpose,  with  some  person  of  suitable  age 
and  discretion,  shall  be  deemed  a  sufficient  uolifiea- 
tion:  and  in  all  cases  of  the  summons  of  jurors  in 
writing  as  aforesaid,  who  shall  not  appear  accord- 
sheriff  must  ing  to  such  summons,  and  a  list  of  the   names  of 
dtfai'itinrji"  such  defaulting  jurors  shall    have  been  transmitted 
rors,  of  their  ^0  ^]^q  sheriff  of  the  county,   he  must  without  delay 

lialdily    to  .  n..ii.i  ii-i.i* 

fine.  notify  such  jurors   ot   their  defaults,   and   iiabilitj 

to  a  fine   on  that  account.  ^J 

Kher.ff«  to  re-     The  sheriff  of  the  city  and  county  of  New- York, 
i.t  over  and  and  thc  sheriff  of  each  of  the  other  counties  in  the 
terminer  and  ^^^^^  sliall  causc  to  comc  before  the  court  of  oyer  and 
ifraiidjuroiit.  terminer   and   gaol    delivery,    to    be    held    therein, 
twenty  four  good  and  lawful  men  of  the  same  city 
and  counties  respectively,  to  inquire  for  the  people 
of  the  state  of  New-York,  and  the  body  of  the  same 
city  and  counties  respectively,  and  to  do  and  receive 
all  those  things,  which,  on  behalf  of  the  people  of 
the   state,  shall  be  then  and  there  enjoined  them ; 
and   also  all  thc  prisoners  then  being  in  the  gaols 
thereof,    together  with   their   attachments,    indict- 
ments, and  other  muniments,    any  way  concerning 
At»d  petit  ju- ^ijose  prisoners.     And  likewise    so   many  good  and 

ton.  1P1  i»i  •  1  . 

lawiul  men  ot  the  same  city  and  counties  respect- 
ively, duly  qualified  to  serve  as  jurors  therein,  as 
the  said  court  of  oyer  and  terminer  and  gaol  deliver^', 
or  any  justice  thereof  shall  from  time  to  time  direct, 
by  whom  the  truth  of  the  matter  may  be  better 
known  and  inquired  into,  and  such  as  have  no  afiin- 
i(y  to  thosf,  prisoners.  And  the  said  respective 
And  to  pro-  sheriffs  shall  cause  to  be  publicly  proclaimed  through- 
K»'  andn.)-""^  thcir  respective  counties,  that  all  those  who  will 


claiui 

CDiir 

Miy  (irimriu.  p,.y^(.{.ujj.  agalust  thosc  prisoners  be  then  and  there 
ctuioij)i-cai.  to  prosecute  against  them  as  shall  be  just;  and  shall 


(/)  St.  N.  V.  I.    :j31,  SS2.     March  31,  1801. 


SHERIFF,  CORONER  &  CONSTABLE.  «9 


coun  rs  amd 

JUKORK. 


also  j^ive   to   all  justices  of   the   peace,    coroners, 
bailiffs,  and  constables,  within  their  respective  coun- 
ties, that  they  be  then  and  there  in  their  own  proper  ^,Jj'/,^^^^^",^^ 
persons,  to   do   those  things,  which  to  their  offices  to  »"«"*• 
shall  appertain.  (^) 

And  the  district  attornies  shall  from  time  to  time, 
as  soon  as  conveniently  may  be,  after  every  circuit 
court  is  appointed  to  be  held  in  the  cities  and  counties 
of  the  state,  within  their  respective  districts,  and 
at  least  fifteen  days  before  the  time  for  holding  the 
same,  issue  precepts  under  the  seal  of  the  supreme 
court,  directed  to  the  respective  sheriffs  of  the  sam» 
cities  and  counties,  for  the  purposes  aforesaid ;  and 
mentioning  the  day  and  place,  when  and  where  such 
courts  are  to  be  held,  and  commanding  such  sheriffs 
to  perform  their  duty  as  above  set  forth,  which  pre- 
cepts shall  always  bo  in  the  name  of  tlie  people  of 
the  state  of  New- York,  and  be  tested  in  the  name 
of  the  chief  justice  of  the  supreme  court,  unless  the 
office  of  chief  justice  be  vacant,  then  to  be  tested  in 
the  name  of  the  next  senior  justice  of  said  court, 
and  which  precepts  may  be  tested  on  any  day  of  the 
term  preceding  the  vacation  in  which  the  court  is  to 
be  held. 

CO  St.  N.  Y.    I.    175,  17(5.     Feb.  20,  1301. 
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XIV.  OUTLAWRY. 

In  all  actions  of  debt,  detinue,  annuity,  covenant, 

conspiracy,   and  of  the  ease,  and  in  all  actions  ia 

«iTiAWRY.   replevin,  after  a  capias  in  — —  is  returned,  that  the 

PmTIT^    person  a{>;ainst  whom  it  is  issued  has  no  goods,  the 

outlawry  p    litg  proccss  may  be  had  as  in  actions  of  trespass 

•n  in  pergunal  ,.,.  ,  ,,  n. 

action*.  done  With  loree  and  arms  ;  and  these,  as  well  as  m 
all  other  cases  where  process  issues  for  taking  the 
body,  if  it  be  returned,  that  the  person  against  whom 
such  process  issued,  is  not  found,  such  process  may 
be  pursued  to  the  exigent  and  outlawry  thereupon. 
And  every  sheriff  must  hold  a  court  in  his  county, 

.shrnfrtohoi.igi,jj,.p   jjj    nerson    or    by   his    sufficient    deputy    on 

«ounty  court,  '  *^  . 

to  |)rocinim  the  lirst  and  thii  d  nionday  in  every  month,  in  case 
outiawiies.  any  proccss  shall  require  it,  at  the  court-house  in  his 
county,  to  be  called  his  county  court,  for  the  purpose 
of  demanding  persons  upon  exigents,  and  pronouncing 
outlawries  thereupon.  And  it  shall  be  sufficient  for 
Ihc  sheriff  or  his  deputy  to  give  the  judgment  of  out- 
lawry, and  to  return  the  same  upon  the  exigent  with- 
out saving  by  the  judgment  of  coroneri.(a) 

In  every  original  writ  of  actions  personal,  and  in  all 
indictments  and  informations  in  which  the  exigent  shall 
be  awarded  to  the  names  of  the  defendants  in  such  writs, 
iudictments,  and  informations,  additions  shall  be  made 
of  their  estate  or  degree,  or  mystery;  and  of  the  towns 
and  counties  of  which  they  were,  or  be  conversant: 
and  if  by  proccss  upon  such  writs,  indictments,  or 
informations  in  which  such  additions  are  omitted, 
any  outlawries  be  pronounced,  they  av  ill  be  void;  and 
belbix*  any  outlawries  pronounced,  such  writs,  indict- 
ments, and  informations  in  which  such  additions  are 
ojnittrd,  shall  be  abated  by  the  exception  of  tiie  party; 
but  though  such  writs  be  not  according  to  the  records 

(«)  St.  N.    Y.    1.  ii46.     March  21,   1801. 
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and  deeds  by  the  surplusage  of  such  additions,  they 'owft  a  wit. 
shall  not  for  that  cause  be  abated.(&) 

No  person  charged  as  an  accessary  in  any  indict*  Acc«staries 
mcnt,  shall  be  outlawed  until  the  principal  be  attaint- ,";,*;;,^j  „^,t°"** 
cdj  but  such  indictment  may  nevertheless  be   pro- the  principal 
secuted,  and  the  exigent  against  the  accessary  shall  * 
remain  until  the  principal  be  attainted  by  outlawry 
or  otherwise.     After  any  person  shall  be  indicted, 
the  sheriff  shall  be  commanded  to  take  the  body  of  in  treaion  if 
the  person  so  indicted,-  and  if  the  sheriff  return  the  1,*"^^,  j!°^^^^^*j^ 
writ  that  the  body  is   not  found,    another   capias  gowisio  be 
shall  be  immediately  ma,de  returnable  at  a  certain ^jij^^ capias, 
day,    not  less  than  three  months  after  the  date  of 
such  Avrit,    and  in  such   wi'it   shall  be  comprised, 
that  the  sheriff  shall  cause  the  goods  and  chattels  of 
the  person  indicted  to  be  seized,  and  safely  kept  until 
the  day  of  the  return  of  the  Avrit :  and  if  the  sheriff     , 

,      ,      .  /.  ,  J   ^1  .       And  if  not 

return  that  the  body  is  not  lound,  and  the  person  m-  fo„Md  on  the 
dieted  shall  not  appear,  the  exigent  shall  be  award-  ^J^^^^  Jj^j^'^a- 
ed,  and  the  goods  and  chattels  so  seized,  shall  be  warded,  and 
forfeited  to  the  people  of  this  state  ,•  but  if  the  per-  forfeited! 
son  indicted  appear,  or  be   taken  by  the  sheriff  or 
other  officer,  before  the  return  of  the  second  writ, 
the  goods  and  chattels  shall  be  saved. (c) 

Upon  any  indictment  against  any  citizen    of  this^ 

,       ,,.        .  ,  I  I    .      Proceedings 

state,  dwelling  m  any  other  county  than  where  such  in- to  outlawry 
dictment  shall  be  taken,  of  any  treason  after  the  first  J^^;;'^'^^^^^";*^;.' 
writ  shall  be  returned,  another  writ  shall  be  award- gainst  a  per- 
ed,  directed  to  the  sheriff  of  the   county  where  the  j^"  nothe'"* 
person  indicted  is,  or  is  supposed  to  be  conversant,  <^ounty. 
by  the  same  indictment,  returnable  in  the  same  court 
before  whom  the  indictment  shall  be  taken,  at  a  cer- 


(b)  St.  N.  V.  I.  247.     Mfircli  21,  I  SO  I, 

(c)  Ibid. 
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©iiLAWRr.  tain  day  not  less  than  three  months  after  the  date  of 
the  same  writ,  bj  which  tlie  sheriff  shall  be  com- 
manded to  take  the  body  of  the  person  so  indicted, 
if  he  or  she  shall  be  found  in  his  county  ;  and  if  he 
or  she  shall  not  be  found  in  his  county,  the  sheriff 
shall  make  proclamatiou  in  two  of  his  county  courts 
before  the  return  of  such  writ,  that  the  person  so  in- 
dicted, appear  at  the  said  court  at  the  day  of  the  re- 
turn of  said  writ,  to  ansM^r  to  tlie  people  of  this  state 
of  the  treason  whereof  he  or  she  sliall  be  so  indicted: 
and  after  such  writ  so  served  and  returned,  if  the 
person  so  indicted  come  not  at  the  day  of  tlie  return 
of  the  said  writ,  the  exigent  shall  be  awarded  against 
such  person.  And  Avhen  any  such  indictment  shall 
be  taken  before  any  other  court  or  officer  having 
authority  to  take  the  same,  and  be  removed  into  tho 
supreme  court,  an  exigent  shall  be  awarded  by  the 
supreme  court,  until  such  writ,  vitU  proclamation 
be  so  awarded,  served,  and  returned  as  aforesaid. 
And  if  any  exigent  be  awarded,  before  such  writ 
with  proclamation  be  awarded,  served,  and  returned 
as  aforesaid,  and  outlaw  ry  be  thereupon  pronounced, 
the  exigent  and  outlawry  shall  be  void.(d) 

Writiiofpro-  i„  every  action  personal,  and  in  all  cases  of  in- 
howe,xecuu<i.dictmen<s  and  inlormalions  lor  trespasses  and  misde- 
meanors, wlierein  any  writ  of  exigent  shall  be  award- 
ed out  of  any  court,  one  writ  of  proclamation  shall 
be  issued  out  of  the  same  court  having  the  like  test 
and  return,  as  such  writ  of  exigent,  directed  to  the 
sheriiToi  the  county  wliere  the  defendant,  at  the  time 
of  the  exigent  so  awarded,  shall  be  dwelling,  which 
writ  of  procluuialiou  shall  contain  the  effect  of  the 
action,  indictment  or  information  :  and  sucli  sheriff 
must  cause  to  be  made  three  proclamations  in  the 

(fl)  St.    N.    V.    1.    lis.     Marcl.  "2;.   1801 
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form  following,  that  is  to  say,  one  of  the  same  ^l^^:^^ 
proclamations  in  his  open  county  court ;  and  one 
other  at  the  general  sessions  of  the  peace  in  the 
county  where  the  defendant,  at  the  time  of  the 
exigent  awarded,  shall  reside;  and  one  other,  one 
month  at  least  before  the  fifth  demand  hy  virtue 
of  such  exigent,  at  or  near  the  most  usual  door  of 
the  church  of  the  town  where  the  defendant  shall  re- 
side, at  the  time  of  awarding  such  exigent;  and  if 
there  be  more  churches  tl'an  one  in  such  town,  then 
at  or  near  the  most  usual  door  of  the  church  nearest 
the  defendant's  dwelling ;  and  if  there  be  no  church 
in  such  town,  then  at  or  near  the  most  usual  door  of 
the  church  in  the  next  town,  nearest  the  defendant's 
dwelling  ;  and  upon  a  Sunday,  immediately  after  di- 
vine service,  if  any  there  be ;  and  if  any  such  de- 
fendant shall  at  the  time  of  awarding  such  exigent, 
reside  out  of  this  state,  then  such  proclamation  must 
be  directed  to  and  executed  by  the  sheriff  to  whoni 
the  exigent  shall  be  directed :  and  in  such  case  such 
writ  of  proclamation  must  be  published  in  one  or 
more  of  the  newspapers  printed  in  the  city  of 
New-York,  for  twelve  weeks  before  the  return  of  the 
exigent.  And  all  outlawries  prosecuted  without 
writs  of  proclamation  awarded  and  returned  accord- 
ing as  above  prescribed,  are  void ;  and  may  be  void- 
ed by  averment,  without  suing  out  any  writ  of  error.(c) 

(e)  St.  N.   Y.    T.  448.     March  21,  1801. 
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XV.  ELECTIONS. 

EiECTiox*.  WHENEVER  between  the  first  day  of  January 
s\,c7e^7^i  and  the  first  day  oi'  IVIareh  in  each  year,  the  sheriffs 
TacarK;y,...iti-oj;  |i,g  dilTsreiit  counties  in  the  state  shall  receive  a 
clerk  of  the  notificatioa  in  writing  under  the  hand  of  tJse  clerk  of 
sen;ae  or  se-  ^j  s^.j^ate,  OP  in  case  of  his  death,  inahilily,  or  re- 
«'ate,  areto  moval  out  of  the  statc,  alike  notification  from  the 
"or/j/eur  secretary  of  the  state,  containing  the  names  of  the 
tions,  ill        senators  for  tiie  district  to  which  such  county  belongs, 

tO^viis  uikI  .11      1  1  I*        J.  If 

»%aids  of  va-  whose  scats  Avill  be  vacant   on  the  first  montiay  ol 
?"/^«        July  thereafter:    and    the  names   of  those,  if  any, 

state  offices,  V     ^  '  ^ ' 

•ndwheii       whosc  scftts  havc  beconie  vacant  by  death  or   other- 
be  filled!  ^    ^ise  ;  and  of  (he  number  of  senators  to  be  elected  in 
such  district  at  the  ensuinj^-  election  ;  and  also,  that  a 
governor  or    lieutenant   q;overnor,    or   a    lieutennnt 
only,  as  the  ease  may  require,  is  or  are  then  to  bo 
chosen.     And  in  ease  any  vacancy  sball  happen  in 
the  office  of  senator,    on  or  after  the   first  day  of 
March,  and  before  the  fiHeenth  day  of  April  in  any 
year,  then  the    said  clerk   shall  immediately  there- 
after give  the  like  notiiieation  of  the  name  of  every 
senator  whose  seat  shall  so  become  vacant;  and  in 
^case  of  the  deatb,  inability  or  removal  of  such  clerk 
out  of  tbis  state,  it  shall  be  the  duty  of  t!ic  secretary 
of  this  state,   to  make  and  send  such  notifications, 
and  each  sherifl'sball  without  delay  transmit  a  copy  of 
sucb    notification    to   one   of   the  inspectors  of  each 
ward  or  town  in   his   county,    and  also  fix  a  copy 
thereof    on    the    door    of    the    court-bouse    in    his 
On  repev.nj;  *-"""0'('*)      ^"'^    wbcuevcr  the   pcrsou  admiuister- 
nofir,.  of  va-  j„n.  ji,p  p;overnnient   of   the  state,  shall  bv  procla- 

caiiry  in  re-  "  •  i  i  •  *        •  i 

vufcteiiution  lualion   give  notice  that  there  Is  a  vacancy  in  the 


(rt)  St.  N.  Y.  1.  :?65.     Mftich  34,    !30f. 
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rej^resentation  of  the   state  in  the  house  of  repre-  rxscriov*. 
seuta^Ives   of    the    congress  of    the  United   States,  i„  congress, 
an4    therein  specifying  in   which  of    the   districts  J^'J^^I^'^^^J^'l^; 
th«^  person  is  to  be  elected  to  fill  such  vacancy,  and^iectois. 
appoint  a  day,  not  less  tlian  forty,  nor  more  than 
sixty   days  frono  the  publication  of  such  proclama- 
tion   for-    holding  an  election  in  such  district  to  fill 
such  vacancy,  a  copy  whereof  shall  have  been  de- 
livered   to  the  sheriff  of   every    county    belonging 
wholly  or  in  part  to  siicli  district,  every  such  sheriff 
shaU   thereupon  give  notice  in  writing  of  such  elec- 
tion,   to  one  of  the    inspectors  of  elections  in  each 
town  or  ward  in  his  county,  within  eight  days  after 
receiving  such  proclamation. (6) 

If  any  person  shall  be  guilty  of  any  disorderly  sberiff>,  &c. 
conduct  at  any  election  of  state  olBcers,  held  byj^^^^  in"pec- 
virtue  of  an  act,  entitled,  *f  ,ln  ^Act  for  regitirtlm?* '^*'f  e'*^''- 

,      ..  ,,  ,       .  ,         .  rt  .  I  tioiis  ill  pre- 

ctccfii.ms,"  or  during  the  time  ol  canvassing  and  es- serving  order 
timatine  the  votes,  or  of  using;  indirect,  sinister,  or^"^'"''"^'^""' 

'^  _'  ^  ing  oneauer*. 

corrupt  means  to  infiueuce  any  elector  or  electors  in 
giving  his  or  their  !)alIots,  the  major  part  of  the  in- 
spectors at  such  election  are  authorized  to  commit 
the  oiTender  to  the  ^^aol  of  the  coiinj^y,  there  to  re- 
main for  a  space  not  exceeding  thirty  days^  and  all 
sheriffs,  under  slieriffs,  constables,  and  syaolers  are 
strictly  charged  and  required  to  obey  the  inspectors 
therein. ((•) 

And  if  any  sheriff  of  the  state  shall  be  f;  nil  ty  of  Penalty  f-r 
any  wilful  neglect  of  the  duties  required  of  liim  by ; y^jj'^j;;^^^; 
said  act,  or  of  any  partial  or  corrupt  conduct  in  thc'^'""^"^'  '" 
execution  of  the  same,  and  be  thereof  convicted,  hehun.iieddoi 
shall  forfcil  and  pay  for  every  such  ofTence  the  sum''^''- 
of  five  hundred  dollars,  to  be  recovered  by  action  of 

(b)  St.  N.   V.    I.    -295.     March  24,   1301. 

(c)  IbiU.  27'i.     March  24,  1801. 
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itBCTiasi.   debt  or  by  iiforniation.  in  any  court  of  record,  the 
one  inoietv  to  the  use  of  any  person  who  shall  pro- 
secute for  the  same,  and  the  other  moiety  thereof  t© 
the  use  of  the  people  of  tbe  state  :  and  if  the  prose- 
cutor prevail,  he   shall  recover  single  costs,  hut  if 
the   accused   be  acquired,   he  shall  recover  double 
costs  ag:ainst  the  prosecutor.     And  every  person  so 
On  pnnTif-    eonvic<ed,  shall   suffer  the  pains  and  penalties  as  in 
*,"f;/.  ).*'',, !^.casf 8  of  wilful  and  corrupt  perjury,  and  shall  from 
fl  .1  .1 'q'i;<!   nnd  after  such  conviction  he  utterly  disqualified  to 
OBV  <'ffi<e.     hold  or  enjoy  any  place  or  office  in  the  state. (d) 

^*x.7\r^vii  ^^  officer  may  serve  any  civil  process,  in  any  city 
pr.^tHi  I,  vo.  or  town  in  the  state,  on  any  person  entitled  to  vote 
tioad«y»,  &,c.*^  auv  election  which  may  be  held  by  virtue  of  said 
act,  between  the  day  preceding  such  election  and  the 
day  subsi-quent  to  fl-e  closing  of  the  poll  thereof,  in 
auth  town  or  wai'«l,(f)  nor  may  any  officer  serve  any 
civil  process  in  any  c  ily  or  town,  on  any  person  en- 
titltd  to  vote  at  any  election  which  may  be  held  by 
virtue  of  an  act,  entitled,  "  Jin  Jlct  for  regtilating 
the  cUctiuna  of  rtpreacnlutives  for  the  state^  in  tht 
Jioust  of  repre^fntuHvm  of  the  coiigress  of  the  United 
mules,''  between  the  day  preceding  such  election  and 
tbe  day  bubsoqucnt  to  the  closing  the  poll  thereof.(^J 


(rf>St  N.  Y   I.  Ol*.  ?7.S.      March  24,  IIOJ. 

(i.)    Ihi.l    ;;7S.      March  M,   1801. 
^fj  Ibid.  '286.     Mircb  '24,  liO). 


SHERIFF,  CORONER  &  CONSTABLE.  77- 


XVI.  CORONERS. 

IN  case  there  shall  be  no  under  sheriff  of  any  coroners. 
county  at  the  time  of  the  death  of  the  sheriff  of  such  coroners  to 
county,  or  if  such  under  sheriff  shall  die  or  remove  **^^'"  case  of 

J  '  vacancy,  if 

out  of  the  county,  or  become  incapable  of  executing  there  be  no 

the  office,  before  another  sheriff  of  the  same  county""  *^'  *  *•■ 

shall  be  appointed  and  commissioned,  and  have  taken 

upon  himself  the  said  office,  then  and  in  every  such 

case  the  coroner  or  coroners,  if  there  shall  be  more 

than  one  in  such  county,  shall  in  all  things  execute 

the  office  of  sheriff  in  the  same  county  until  a  sheriff 

thereof  shall   be  appointed  and  commissioned  ',  and 

shall  take  upon  himself  the  said  office ;  and  in  every 

case  of  the  death  of  a  slieriff,  the  writ  of  discharge 

shall  be  delivered  by  the  new  sheriff  to  the  under 

sheriff  of  the  same  county,  if  there  be  any,  and  if 

not,  then  to  one  of  the  coroners  of  the  same  county, 

or  filed  in  the  office  of  the  clerk  of  the  same  county; 

and  the  new  sheriff  shall  in  all  cases  be  considered 

as  sheriff  of  the  same  county  from  the  time  of  such 

deliver^'  or  filing  the  writ  of  discharge  as  aforesaid, 

and  not  before. (a) 

It  is  the  duty  of  every  coroner  io  go  to  the  places  to  take  in- 
where  any  are  slain,  or  suddenly  dead,  or  wounded  ;*'""V°'*  Pf' 

•^  '  ./  '  '  s,,iis  *ound 

or  where  houses  are  broken  open,  or  treasure  is  said  dead,  &c, 
to  be  found ;  and  forthwith  to  command  twenty-four 
good  and  lawful  men  of  his  county  to  appear  before 
him,  at  such  place  therein  as  he  shall  appoint,  and 
upon  their  oaths  or  the  oaths  of  any  twelve  of  them, 
and  upon  the  view  of  the  body  of  any  person  slain 
or  suddenly  dead,  and  the  proof  of  witnesses,  to  in- 
i^uire  how  and  in  what  manner,  and  when  and  wher« 

(q)  St.  N.  Y.  I.  207.    M«rcb  20,  ItOl. 
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co^oKT...    sncb  person  was  slain,  or  died  ;  and  who  such  person 
'•^^''^^    >vas,    and  of  all  the  tircumslauees  attetfding  such 
death  ;  and  who  are  guilty  thereof,  either  as  prin- 
cipal or  aceessi'.ry,  and  in  what  manner,*  and  to  take 
and  commit  every  one  so  found  j^:uiltY,  and  also  every 
oue  suspected  of  the  death  of  any  person,  or  of  doing 
hull  to  any  person   so  as  to  endanger  lite,  to  the 
gaol  of  the  county;  and  to  make  the  like  inquiry  of 
persons  who  die  in  prison,  or  are  killed  by  misfor- 
tune ;  and  also  of  treasure  found,  and  who  were  the 
finders,    or    suspected  thereof,    and  to   attach  such 
finders,  and  bind  them  with  at  least  two  sufficient 
Bureties,  to  appear  before  the  next  justices  of  oyer 
a!id  terminer  and  gaol  delivery  in  such  county,  to 
answer  (he  prcinises ;  all  which  matters  must  be  en- 
rolled by  the  coroners;  and  all  coroners  must  deliver 
their  inquisitions  and  rolls  to  such  Justices  in  their 
respeciive  counties,  who  shall  proceed  thereon  against 
the  oflcnders,  if  they  be  in  gaol,  and  if  not,  such  jus- 
tices shall  deliver  the  same  into  the  supreme  court, 
then  to  be  proceeded  upon  according  to  law.(fc) 

Every  coroner  upon  any  inquisition  found  before 
him,  whereby  any  person  shall  be  indicted  of  murder 
or  manslaughter,  or  as  accessary  thereto,  before  the 
tact,  must  put  in  writing  the  effect  of  the  evidence 
given  to  the  jury  before  him,  and  bind  tiie  witnesseg 
10  appear  and  testify  against  such  person  at  the  next 
court  of  oyer  and  terminer  and  gaol  delivery,  to  be 
holden  in  the  same  county,  and  must  certify  the  i*e- 
cognizunces  taken  by  him  for  that  purpose;  together 
XKiiU  i\\r.  it)(iui>i(ion  and  evidence  to  such  court. 
And  in  case  any  coroner  shull  ncgleet  to  perform 
any  duly  required  of  him  aforesuid,  and  be  thereof 
eoaviclcU  before  any  justices  of  oyer  and  terminer 

(ij  bt.  N.  Y.  1.  ii9.     Marah  i\,  1801. 
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and  gaol  delivery  in  such  county,  he  shall  be  fined    corwem. 
at  the  discretion  of  such  justices.(c) 

Any  return  made  and  signed  by  any  one  of  the 
coroners  of  any  county,  to  any  process  which  issues 
from  any  court  of  record  in  tnis  state,  directed  to 
the  coi-oners  of  such  county  generally,  is  good  and  < 
valid  in  law,  as  if  such  return  were  made  and  signed 
by  all  the  coroners  of  such  county.  And  no  act  or 
return  of  any  one  of  the  coroners  can  in  any  dcgreo 
prejudice  the  rest.(d) 


(c)  St.  N.  Y.  I.  820.     March  3i«  1801. 
(</)  Ibid, 
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XVII.  CONSTABLES. 

cf)v«TABiEs.      TOWNS  are  not  limited  as  to  the  numbep  of  con- 
"^'"^^''^^    stables  to  be  elected  in  each,  but  by  the  opinion  of 
the  majoritj'  of  the  electors  present  in  the  meetings 
"at  which  the  elections  are  made.(a) 

In  case  any  city  or  town  requests  the  appointment 
of  constables  at  the  proper  meetings,  or  the  offico 
becomes  vacant  by  the  refusal,  incapacity  to  serve, 
removal,  or  death  of  any  person  chosen  to  the  office, 
and  such  vacancy  be  not  filled  by  a  choice  made  by 
the  people  of  the  city  or  town  wherein  such  vacancy 
happens,  within  fifteen  days  thereafter,  three  jus- 
tices of  the  peace  of  the  same  county,  residing  in 
such  city,  or  in  or  near  such  town,  may,  and  indeed 
must  appoint  under  their  hands  and  seals  a  sufficient 
number  of  constables  for  supplying  such  vacancy  or 
vacancies.  Constables  thus  appointed  have  the  same 
powers  and  privileges,  and  are  liable  to  the  same 
penalties  as  when  elected  by  the  people,  and  hold 
their  office  for  the  same  term.  (6) 

All  constables  when  chosen  or  appointed  must, 
within  fifteen  days  thereafter,  take  and  subscribe 
the  oath  by  law  pre8cribed.(c) 

If  any  person  so  chosen  or  appointed,  shall  refuse 
to  take  upon  him  to  serve  in  such  office,  or  shall 
proceed  in  the  execution  thereof  before  he  shall 
have  taken  and  subscribed,  or  before  he  shall  have 
given  such  security  as  is,  or  shall  by  laAV  be  re- 
quired, he  shall  forfeit  to  the  people  of  the  state  the 

(.,)  St  N.  V    I.  325,  C2C. 
(r)    U>x4.  ^^■il,  3'28. 
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•um  of  sixty-two  dollars  and  fiftj  cents,  to  be  re.  con»tabi.m. 
covered  by  action  of  debt  or  information,  in  any 
«ourt  of  record.((t). 

By  virtue  of  "  An  Act  for  the  more  speedy  r«*  justice  of  the 
eovery  of  debts  to  the  value  of  twenty-fiTe  dollars^" IH''^^'^^-.'^, 
every  justice  of  the  peace  of  any  city  or  county,  the  cess  retum- 
city   and   county  of  New-York  excepted,   may,    as  tj,g^,seiyg,. 
often  as  need  may  require,  hold  a  court  for  the  trial 
of  causes  in   said  act  mentioned.     Such  justice  may 
also,  on  application,  issue   original  process,  either 
summons  or  warrant,  as  the  case  may  require,  dit 
reeted  to  some  constable  or  other  proper  officer  of 
the  city  or  town  where  the  defendant  dwells,  or  can 
be  found,  commanding  him  when  a  summons  is  is- 
sued, to  summon  the  defendant  to  appear  before  such  may  serve 
justice  at  a  certain  time  expressed  in  such  summons,  ^^^^^  i»roces». 
not  less  than  six,  nor  more  than  twelve  days  from 
the  time  of  issuing  such  summons,    to  answer  the 
plaintiff  in  a  plea  in  the  same   summons  mention- 
ed:   and   when  a  warrant  is   issued,   it   commands 
the  sheriff  or  other  officer  to  take  the  defendant  and 
bring  him  or  her  forthwith  before  such  justice,  to 
answer  the  plaintiff  in  a  plea  in  the  same  warrant 
mentioned,  which  summons  must  be  served  at  least 

1  1     f>  I  •  o  .  How  sum- 

six  days  before  the  time  ot  appearance  mentioned  moo  mubtb* 

therein,  by  reading  the  same  to  the  defendant,  and''®'^***'" 
delivering  a  copy  thereof  when  required,  if  such  de- 
fendant be  founds  if  not,  by  leaving  a  copy  thereof 
at  his  or  her  house  or  place  of  abode,  in  the  pre- 
sence of  some  one  of  tlie  family  of  suitable  age  and 
discretion,  who  must  be  informed  of  the  contents 
thereof,  and  the  constable  or  officer  serving  such 
summons,  must,  upon  the  oath  of  his  office,  endorse 
thereupon  the   time   and   manner  he  executed  the 

((/)  St.   N.  Y.  I.  3'29. 
VOL.    TT.  it 
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coNsrAstE?,  same,  and  sign  his  name  thereto.  And  when  a  war- 
Aa<\  how  a  i*ant  Is  issued,  the  con?^faMe  or  other  officer  must 
warrant.  ^j^|-^,  ^jj^^.  defendant,  and  hhn  or  her  forthAvith  have 
before  the  justice  Mho  issued  the  same,  unless  such 
justice  be  absent  or  unable  to  hear  and  try  the  cause; 
in  wliieh  cases  only,  the  constable  serving  such  war^ 
rant  may  carry  the  defendant  for  trial  before  the 
next  justice  of  the  city  or  county,  where  the  jus- 
tice, who  issued  the  warant,  resides.(o) 

Conitobiej  Whenever  on  demand  of  either  party  to  a  cause  to 
venires  for  jll-^'>c  tried  bcforc  such  court,  the  justice  holding  the 
ries  to  aHenirgj^iy^g    shall,  in  a  venire  facias  directed  to  any  con- 

•ucb  court.  •'  ^    " 

stable  of  the  city  or  toAvn  where  the  cause  is  to  be 
trie<l,  command  him  to  summon  a  jury  for  the  trial 
of  such  cause,  he  mnst  execute  the  same  according  to 
the  directions  therein  given,  and  must  at  the  return 
Mode  of  re-    of  such  miire,  return  a  panncl  of  the  names  of  the 

lurnofrenire.  ,  ..  ,  .  ,      i 

jurors  summoned  by  return  ot  such  xenire,  and  the 
iiamc  of  each  person  so  empannellcd  must  be  written 
on  several  and  distinct  pieces  of  paper  as  nearly  of 
the  same  size  as  may  be,  and  must  be  delivered  to 
the  said  justice  before  whoni  such  action  is  to  be 
tried,  by  the  constable  returning  such  panoel ;  and 
must,  by  said  constable,  be  rolled  up,  all  as  near  as 
may  be  in  one  and  the  same  manner,  and  put  to- 
gether into  a  box  or  some  convenient  thing,  thence 
to  be  drawn  by  the  justice,  or  some  indifferent  per- 
son by  iiim  appointed,  till  a  jury  of  six  is  formed, 
II  p«rtiet  qualified  to  try  such  cause,  unless  the  parties  agrco 
m^r.M-,r,MiNta-|j^j^^  the  constable  may  summon  six  men  at  his  dis- 

ble  m»v  naiin;  ^ 

the  jury.        crctioH  for  sucli  jury. 

Con»tabie  It  13  also  thc  duty  of  any  constable  such  justice 

];;;'J\'^^'';,|^'* shall  direct,  to  attend  thc  jury,  and  aftcn  they  hay^ 

(a)  St.  N.  Y.  I,  49),   W?,  493.      April  7,    1801. 
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heard  tlie  cause,  while  deliberatin,^  thereon,  to  keep  '^^^^Z^^*' 
them  together  in  some  convenient  place,  until  they 
all  agree  upon  a  verdict,'  for  which  purpose  such 
constable  must  be  sworn  by  the  justice  in  the  form 
following,  viz.  "  Foil  do  sivear  in  the  presence  n/'Hisoathto  to 
Mmighty  God,  that  you  wilU  to  the  iitmost  of  your 
ability f  keep  every  person  s^vorn  on  this  inquest  to- 
gether^  in  some  private  and  convenient  place,  ivithout 
meat  or  drink,  except  water  ;  you  ivill  not  suffer  any 
person  to  speak  to  them,  nor  speak  to  them  yourself 
unless  by  order  of  the  justice,  unless  it  be  to  ask  them 
whether  they  have  agreed  on  their  verdict,  until  ihey 
have  agreed  on  their  verdict." (b) 

Executions  issued  by  a  justice  of  the  peace  run  Execution^ 
against  the  goods  and  chattels  of  the  defendant,  his''°''  '''"^'* 
arms  and  accoutrements  excepted,  and  for  want  of 
such  goods  and  chatte4s,  the  officer  is  directed  to 
take  the  defendant's  body,  and  him  commit  to  prison ; 
and  are  directed  to  a  constable   of  the  city  or  town  How duccted, 
where  the  party  dwells  or  can  be  found.     When  any 
constable  by  virtue  of  any  such  execution,  has  taken  How  execut- 
the  goods  and  chattels  of  the  person  against  whom ^*^' 
luch  execution  was  issued,  he  must  immediately  give 
public  notice  by  advertisement,  signed  by  himself, 
and  put  up  in  three  public  places  in  such  city  or 
town  where  such  goods  and  chattels  were  taken,  of  o„  ^oods  and 
the  time  and  place  when  and  where  they  will   be '^^''*'-^^^''' 
exposed  for  sale,  at  least  five  days  before  the  time 
appointed  for  selling  them,  and  therein  describe  the 
goods  and  chattels  so  taken ;  and  at  the  time  and  place 
so  appointed  for  selling  them,  must  expose  to  sale  at 
public  vendue,  to  the  highest  bidder,  and  pay  the 
debt  or  damages  and  costs  to  the  justice  who  issued 
the  execution,  returning  the  surplus,  if  any,  to  tb© 

(i)  St.  N.  y,  1.  496,  4«7.     April  7,  1801. 
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coN^fABMs.  owner;  and  for  want  of  soods  and  chattels  whereon 
to  levy,  the  said  constable  must,  accordinjj  to  the 
On  the  body  tcnop  of  sucli  exccution,  take  the  body  of  the  person 
against  whom  the  said  execution  w  as  granted,  and 
To  be  com- convey  and  deliver  him  or  her  to  the  keeper  of  the 
Temaiu  iT     commou  gaoI  of  the  city  or  county,  there  to  remain 
prison  uuiess.  till  such  judgment  with  all  taxable  costs  be  fully 
paid.     But  if  the  person  against  whom  such  judg- 
ment shall  be  rendered,  shall  prove  to  the  satisfac- 
tion of  the  justice  at  the  trial  on  which  such  judg- 
ment Avas  rendered,  that  such  person  is  not  a  free- 
holder, and  has  a  family  in  the  state,  such  justice 
must  endorse  the  same  on  the  hack  of  the  execution 
at  the  time  it  is  issued,  and  the  person  against  whom 
May  p«y  by  *'  *^  issued  shall  not  be  imprisoned   by  such  execu- 
initaimenu.    (ion,  upon  Condition  that  he  Mill  pay  such  judgment 
and  costs  to  the  constable  in  whose  hands  the  execu- 
tion is,  by  instalments,   one  dollar  and  fifty  cents 
•within  one  month  after  the  judgment  is  given,  if  so 
much   be  due,  and  one  dollar  and  fifty  cents  each 
and  every  month  thereafter,  till  the  whole  judgment 
and  costs  are  fully  satisfied:  but  upon  the  neglect 
or  refusal  to  pay  such  instalment  or  instalments,  as 
may  at  any  time  be  due  or  unpaid  on  such  execution, 
the  defendant  may  be  imprisoned  till  such  instalment 
Defendant  in  or  instalments  are  fully  paid.     But  no  defendant  in 
uTmumv  und'^^"  action  of  trespass,  which  the  justice  before  whom 
maiioioiiMy,   tiic  action  shall  be  tried,  shall   iuds-e  to  be  wilful 

uolpiivileged  .  ini  ii«r« 

and  malicious,  shall  have  the  benefit  of  paying  by 
First  rxecu-  instalments  as  aforesaid.     And  in  all  cases  wherein 
t.>b<fM«t      there  shall  be  more  than  one  execution  against  the 
*jti.fitd.        same  person,  who  is  entitled  to  pay  by  instalments, 
the  execution  first  delivered  to  the  constable  shall 
have  the  preference  ;  and  the  person  against  whom 
it^  was  issued,  shall  not  be  compelled  to  answer  to 
any  other  execution  until  the  execution  first  deli- 
vered is  paid.     And  notwithstanding  the  provision! 
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of  paying  by  instalment  aforementioned,  the  consta-  '=^^^^^^' 
ble  v¥ho  holds  sueh  execution,  may  levy  the  same  on  constable 
the  goods  and  chattels  of  the  defendant  whenever  ^Jjj*|,J^°" 
they  can  be  found,  before  such  execution  is  satisfied. withuandnK 

.,.,,.  .  the  privilege 

And  every  constable  who  shall  receive  any  execu- of  paying  by 
tion  against  any  person,  must  endorse  on  such  exe- instalment?. 
cution  the  time  at  which  he  received  the  same,  in 
order  that  it  may  be  determined  which  execution  hai 
the  preference. 

And  in  case  such  constable  to  whom  any  execution  when  con- 
is  delivered,  shall  not,  within  twenty  days  after  re- f^r  negi««»- 
ceiving  such  execution  levy  the  same  on  the  goods 
and  chattels  of  the  person  against  whom  such  exe- 
cution was  granted,  and  In  ten  days  thereafter,  pay 
the  debt  and  costs  so  levied,  into  the  hands  of  the 
Justice  who  issued  the  same,  or  in  case  of  his  death 
or  removal  from  office,  to  the  person  in  whose  fa- 
vour  the  execution  was  granted,  or  if  no  goods  or 
ehattels  can  be  found  whereon  to  levy,  then  if  the 
«aid  constable  do  not,  if  said  execution  require  it, 
take  the  body  of  the  person  against  whom  such  exe- 
cution was  granted,  if  to  be  found  within  thirty  days 
from  the  receipt  of  such  execution  as  aforesaid,  said 
constable  shall  be  holdcn  to  pay  the  amount  of  such  Po'  '*'*»•'•  ^^ 

1  11  ..  oil-         •!    mouut. 

execution,  to  be  recovered  by  an  action  of  debt,  with 
costs,  by  the  person  in  whose  favour  such  execution 
was  granted,  in  which  case,  execution  shall  issue 
forthwith  against  such  constable. (c) 

When  in  any  city  or  town  no  constable  was  chosen  Proces*  in 
or  appointed,  or  the  constable  be  absent,  or  where  ^ay  {,e  di- 
a  process  is  issued  against  sueh    constable  of  any  '^*""^**^  *°  ^"* 

...  •<         .  executed  by 

City  or  town,  the  justice,  on  application,  may  and  constables  "ttf 
•hall  direct  the  process  or  execution  to  the  constable  ^0^°'"'"* 

(e)  St.  N.  y.  I.  499,  500.     April  7,  1101,  «Dd  IV.  Ci6,  247.    April 
19,  ISM. 
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coNsTAiiM.  of  the   next  adjoining  town,   being   nearest  where 
""''"*'"*'     the  defendent  dwells  or  can  be   found,    who   must 
execute  the  same;  and  when  any  process  shall  be 
issued  by  any  justice,  by  virtue  of  the  act  aforesaid, 
llie  constable  of  the  city  or  town  to  whom  such  pro- 
cess sliall  be  directed,  must  proceed  according  to  the 
directions  aforesaid,  and  execute  such  process  in  his 
proper  person,  unless  the  justice  who  issued  such 
process,  at  the  request  of  the  plaintiff,  depute  some 
other  proper  person,    who   will   execute  the    same 
without  fee  or  reward;   but  no  person  may  be  so 
Constable,     deputed  to  impannel  or  summon  a  jury.     Any  con- 
"*J  """**  stable  may  execute  any  summons  or  precept,  issued 
throughout     jjy  virtue  of  said  act,  in  any  city  or  town  in  the 

ih«ir  county     •'  .         .  .    ,      .  •  i  r  i\ 

the  county  m  which  the  same  was  issued.(a) 

Procesi  from     By  an  act  for  establishing  courts  of  justices  of 
*court"in'"he  the  pcacc,  in  and  for  the  city  of  New-York,  process 
city  of  New-jjsujng  quj  ©f  said  courts,  of  which  two  are  esta- 
u»t«d,  ate.    blished,  must  be  tested  in  the  name  of  the  justices, 
and  signed  by  the  clerk  of  tlie  court  out  of  which 
the  same  issues,  with  his  name,  and  with  the  words 
«  by  the  court,**  and  sealed  with  the  seal  of  the  said 
court,  which  process  must  be  served  in  the  manner 
before  mentioned,  for  the  service  of  process  issuing 
from  justice  of  the  peace  in  other  cities  and  towns 
in  the  state, (f)  under  the  limitations,  restrictions  and 
provisions  which  are  herein  after  particularly  stated. 
And  execnt-  Wliich  nrocoss,  issued  from  said  courts  in  the  man- 
ner  aforesaid,  may  be  executed  by  any  constable  or 
marshal  of  said  city,  (those  of  the  ninth  ward   ex- 
cepted,) and  in  any  part  of  said  city,  (except  said 
ninth  ward,)  and  where  there  are  joint  defendants, 
must  be  served  on  eaeJi  respectively ;  but  no  person 
may  be  proceeded  against,  by  summons  issued  out  of 

(rf)  St.  N.  Y.   I.  500,     April  7,   IbOl. 
(«)  Ibid.   Hi.  440.     March  ?4.  )804. 
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either  of  said  courts,  who  does  not  reside  within  the  **|*JX^]^'' 
limits  of  the  jurisdiction  thereof. ^yj 

When  any  defendant  is  taken  on  a  warrant,  issued  When  court 

/••t  p  ^t  •!  II  ^i»'*  "<*'  silting, 

out  of  either  oi  the  said  courts,  and  the  court  Irom  officer  must 
which  the  same  issued  is  not  sittincr,  the  constable,  *^''*^"'^°^^ 

o'  person  arrest* 

marshal,  or  other  proper  officer,  having  such  war- ed. 
rant,  must  take  in  his  own  name,  and  in  his  official 
capacity,  bail,  or  security  of  some  sufficient  person 
or  persons,  bound  by  bond,  conditioned  for  the  ap- 
pearance of  the  defendant  on  the  next  court  day,  (for 
which  bond  he  shall  have  two  shillings,)  and  if  th© 
defendant  do  not  appear  in  person  in  court  at  the 
time  mentioned  in  such  bond,  and  if  the  plaintiffgaii  bond 
approve  of  the  bail  or  security  taken  by  accepting™*'^  j*"* 
an  assignment  of  the  bond,  the  constable  or  marshal 
must  return  the  said  Avarrant,  in  the  same  manner 
as  if  the  defendant  had  been   brought  into  court  in 
person ;  but  if  such  defendant,  when  taken  by  virtue 
of  such  warrant,  refuses  or  neglects  to  give  bail  or  if  defenJao4 
security  for  his  appearance  as  aforesaid,  the  consta- ",^,^J*i,*aV*to 
hie,  marshal,  or  other  proper  officer  having   such  ^«  <="""'"** 
warrant,  may  take  such  defendant  to  the  gaol  of  the 
city  and  county  of  New- York,  and  deliver  him  or 
her  to  the  keeper  of  said  gaol,  who  must  receive 
such  defendant,  and  him  or  her  keep  in  safe  custody, 
in  said  gaol,   until  the  next  court  day,  when  the 
constable  or  marshal  who  served  such  warrant,  or 
some  other  constable  or  marshal  who  may  be  di- 
rected by  the    court  in  writing,    must  bring  such  Keeprr  of 
defendant  before  said  court.     But  such  keeper  can-detais  rison- 
not  lawfully  detain  such  defendant  in  custody  more  Jg^bou  1**"** 
than  forty-eight  hours.(^) 


^/J  St.  N.  Y.  lir.  441,  442.     March  24,  1804. 
(g)   Ibid.  IV.  531,  5Q2.     April  4,  1806. 
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covsTABLKi.  When  the  defendant,  in  any  action  commenced  id 
either  of  said  courts  by  warrant,  isr  bcougbt  into 
court,  and  the  court  by  reason  of  other  business,  op 
other  cause,  cannot  immediately  try  the  cause,  the 
constable  or  marshal  having  the  warrant,  must  take 
the  defendant  before  the  clerk  of  the  court,  who 
must  thereupon  take  security  for  such  defendant's 
appearance  in  court  the  next  court  day.(ft)  And 
reasonable  time  must  be  allowed  by  the  court  to 
such  defendant  to  procure  the  same ;  and  the  officer 
in  whose  custody  such  defendant  is  must  go  with  hina 
or  her  to  obtain  su?h  seeui-ity.(i)  But  if  such  de- 
fendant refuse  or  neglect  to  give  such  security,  he 
or  she  must  be  committed  to  gaol,  and  afterwards 
brought  into  court,  or  discharged,  in  the  same  man- 
ner and  form  as  when  committed  by  the  -officer  for 
refusal  or  neglect  to  give  bail,  being  taken  on  such 
warrant,  the  court  not  being  in  sessiou.CjJ 

Exetuiion  Any  cxccution,  issuing  from  either  of  said  courts^ 
•nd  chauH^*  against  goods  and  chattels,  may  be  made  returnable 
kow executed,  at  any  time  the  court  may  deem  proper  to  appoint, 
not  exceeding  twenty  days  from  the  time  of  issuing 
the  same;  and  the  constable  or  marshal  to  whom  the 
ram«  is  delivered,  must,  witiiin  the  time  mentioned 
in  the  execution  for  the  return  thereof,  levy  on  thcr 
goods  and  chattels,  if  any  are  found,  according  to 
the  tenor  of  such  execution  ;  and  on  receiving  tho 
debt  or  damages,  and  costs,  forthwith  pay  the  same 
to  the  clerk  of  the  court  out  of  which  such  execution 
issued,  or  the  person  in  whose  favour  it  was  granted; 
and  if  such  constable  or  marslial  shall  neglect  to 
levy  such  execution  as  aforesaid,  or  on  receiving  the 
debt  or  damages  and  costs  as  aforesaid,  neglect  to 

(A)  St.  N.  Y.    IV.  522.     April  4,   160G. 
(/)   Ibid.  Ht.  -VV.").     Mnrch  24,  1801. 
(jj  Ibid.   !V.  Hi.      Apiit  4,    180'i. 
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pay  the  same  as  aforesaid ;  or  where  the  execution  '=°^^^;^^^' 
is  ait^ainst  the  bodjt,  if  the  constable  or  other  ofiicer  Against  the 
shall  not  take  the  body  of  the  person  against  whom^'^'^y- 
such  execution  was  granted,  if  to  be  found,  or  shall 
neglect  to  return  such  execution  at  the  time  mention- 
ed therein  for  return  thereof,  whether  served  or  not, 
in  every  such  case,  the  said  constable  or  other  officer  penalty  for 
is  liable  and  held  to  pay  the  amount  of  said  execu- "•^sl'^*-'- 
tion,  to  be  recovered  by  an  action  of  debt,  with  costs, 
by  the  person  in  whose   favour  such  execution  was 
granted ;  in  which  ease  execution  issues  forthwith. 
And  in  every  such  case,  or  in  case  such  constable  or 
other  officer  shall  be  prosecuted  for  any  money  col- 
lected by  him  in  his  official  capacity,  and  retained 
by  him,  and  judgment  be  thereupon  entered  against 
him,  or  shall  be  guilty  of  any  disorderly  or  improper  Disorderly  or 
conduct  in  or  towards  the  said  courts,  or  either  of ^.'^ucrof 
them,  such  courts  in  their  discretion  may  piohibittf"=*'abtis 

,  „  ,  ^    liowbunished. 

such  constable,  or  other  officer,  to  serve  or  execute 

any  process  or  execution  thereafter  issued  out  of 
such  cotirts,  OP  either  of  them,  in  any  case  what- 
ever.(fc)  In  all  other  respects  the  constables  of  the 
city  of  New-York  possess  the  same  powers  and  au- 
thority, have  the  same  duties  to  perform,  and  arc 
subject  to  the  same  liabilities  as  the  constables  of 
other  towns  and  cities  of  the  state. 

Every  person  appointed  to  the  office  of  canstableCi^nsribiW**^ 
or  marshal  in  said  city,  must,  before  permitted  to  n'^,,  ^.ve 
execute  such  office,  enter  into  bond  with  one  or  more ''''"'  w*^*"^ 

a|>«>ointed  to 

sufficient  sureties,  to  the  mayor,  aldermen  and  com-  ciu.  e  for  a 
monalty  of  the  said  city  of  New- York,  in  the  penal  J,';;^;!^^'^;.'^^;^ 
sum  of  five  hundred  dollars,  jointly  and  severally  to  duties. 
answer  the  said  major,  aldermen  and  commonalty. 


(/.)  St.  N.  Y.  IV.  522,  5'23.    April  4,  1806.     III.  A52,    March  24, 
181)4. 
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cos^TAi-.E*.  and  the  parties,  if  any  complain ;    and   condiiionci! 
that  such  constable  or  iiijirslial  shall  well  and  faith- 
fully, in  all  things,  execute  and  perform  the  duties 
of  said  Oiiice  of  eonstabie  or  marshal,  without  fraud, 
or  deceit,  or  oppression,  which  said  bonds  must  b« 
Mayor  to      delivered  to  the  said  mu^or,  who  shall  judge  of  and 
iufriciency  ofdctcmiine  the  competency  of  the  sureties,  and  must 
X.LC  suretie*.  g)p  ,j,^.  ^.^jj  i,y,jjs  in  the  olfice  of  the  clerk  of  the 
said  city  and  county;  and  in  case  of  any  recovery  by 
any  person  aggrieved,  against  either  such  constable 
or  marsliHl,  for  any  drfault  or  miscarriage  in  office, 
the  presiding  judge  or  judges  of  the  mayor's  court, 
upon  motion  in  open  court,  and  upon  showing  that 
such  recovery  hath  been  ha(J.  and  that  such  judg- 
ment is  at  the  tiuie  of  mftUiiig  such  motion  iinsatis- 
lied,  may  order  the  bond  so  j^iven  by  such  constable 
Bond  may  be  or  marshal  to  be  put  in  suit  a?>ainst  such  constable 
liTrlciion  of  ^  <>^'  marshal,  or  his  surety  or  s  .reties,  or  all,  or  any, 
the  irc^'iiiBor  either  of  them  J  and  when  judgn»ent  is  obtained 
urstourt.      on  such  bond,  said  court  must,  upon  the  like  motion, 
direct  so  much  money  to  be  levied  thei\on  as  will  be 
suillcient  to  pay  the  party  the  debt  or  damages  so 
recoveied,  with  costs,  and  to  be  paid  to  such  party 
On  payin«t.t  aggrieved  ;  but  if  such  constable  or  marshal,  or  his* 

<•(  debt,  &C-.  .  .101  III 

»..  party       surcty  or  sureties,  or  either  oi  them,  pay  the  debt 
Krit-'fc),  tuit  Q,.  jij4i„.t{;jcs  80  rccovcrcd,  with  costs,  the  suit  on  such 

•111  liwrid  to  Lc  '~ 

stayed.  boud   must  be  stayed,   and   no   further  prosecuted. 

iMo.)«  of  pro- And  if,  after  judgment  obtained   upon  such  bond, 

iirTiifCtstfinr'*"^  ***''"**  P^'''y  liggneved,  and  who  shall  have  re- 
i").,dha*g^it coveitd  any  tlebt  or  damages  against  such  consta- 
miijt,  **  '^*5  '^•'  «>iarsliul,  lor  any  default  or  misconduct  in 
his  odicc,  shall  apply  as  aforesaid  to  said  court  for 
relief,  said  cou:  t  must  direct  such  further  sum  to  be 
levied  on  such  bynd  as  will  be  suliicient  to  pay  the 
debt  or  damages  so  recovered,  with  costs,  and  to  bo 
paid  to  such  party  aggrieved,  and  so  as  often  as  any 
ieco>ery  shall  be  had  aguin:>t  buch  toutitabk  or  war- 
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shal  for  any  misi^onduct  or  default  in  office.  But  constaeics. 
the  surety  or  sureties  in  such  bond  cannot  be  charged 
beyond  the  amount  of  the  sums  in  which  they  are 
bound  in  such  bond.  And  if  any  two  or  more  such 
recoveries  arc  had  agahist  such  constable  or  marshal 
at  the  same  time,  amounting  together  to  more  than 
the  whole  amount  contained  in  such  ')ond,  tlie  court 
must  order  the  monies  levied  thereupon,  to  be  dis- 
tributed to  the  parties  respectively,  in  proportion  to 
the  amount  of  their  respective  recoveries.(^) 

When  any  constable  of  any  town  or  city,  shall  re-  Constabks 
oeive  a  warrant  under  the  hands   and  seals  oi  two  paupers  by 
justices  of  the  peace  of  such  city,  or  of  the  county  J'^^^"]'^;^'^.^'^^°"' 
in  which  such   town  lies,  directed  to,  and  command- 
ing him  to  bring  before  them  «ny  stranger  who  shall 
have  come  to  reside  in  such  city  or  town,  not  having 
obtained  a  legal   settlement  therein,  such  constable 
must  execute  such  warrant  according  to  the  directions 
thereof.      And    when     any  such  constable   shall  re- 
ceive a  like  warrant  from  sucIj   two  justices  of  such 
city  or  county,  commanding  him  to  convey  or  trans- 
port such  stranger  to  the  constable  of  the  next  city 
or  town  through  which  such  stranger  shall  have  wan- 
dered unapprehended,  and  so  from  constable  to  con- 
stable, or  in  such  other  manner  by  the  nearest  and 
most  convenient  rout,  as  the  said  justices  shall  think 
fit  to  direct,  to  the  place  whence  he  last  came  ',  sucli 
constable  must  execute    such   warrant  according  to 
the  requirements  therein  contained,  and  deliver  such 
stranger  with  such  warrant,  to   or  at  the  house  of 
some  constable  of  such  city  or  town,  which  constable 
must  receive  such  stranger,  and   convey  him  to  the 
next  constable,  and  so  from  constable  to  constable, 
unless  such  justices  shall  otherwise  direct,  until  such 
stranger  shall  be  transported  to  the  place  of  bis  last 
legal  place  of  settlement,  if  any  he  have  in    this 

(0  St.  N.  Y.  IV.  529,  524.     April  4,   ieO€. 
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coNSTABits.  state  ,•  and  if  he  have  not,  until  he  he  transported  out 
^'^^^'^^  of  this  state  into  the  state  whence  he  came.  And 
every  constable  for  taraiisporting  any  stranger  as  a- 
foresaid,  shall  receive  so  much  money  as  the  su- 
pervisors of  the  city  or  county  shall  judge  he  rea- 
sonably deserved  to  have.(«i) 

Constables  When  two  justiccs  having  adjudged  that  any  in- 
must  serve     habitant  of  this  state,  is  by  law   liable  for  the  sup- 

%v:\rTantsof  n  ■,  i  ■     •    ■      i  •  i       *• 

commitment,  port  ot  such  Stranger,  by  such  intvabitant  neglecting 
of  persorts  ii-j^    notifv  thc  ovcrsccrs  of  the  poor  of  his  receiving 

able  to  maui-  r  o 

tain  any  pau-and  entertaining  such  stranger,  for  the  space  of  fif- 
f*Jpt'o<'ive  teen  days,  and  shall  order  that  such  inhnbitant  shall 
>5ond.  enter  into  bond  that  such  stranger  shall  not  become 

a  charge  to  such  city  or  town  where  so  received, 
and  entertained  ;  and  if  such  inhabitant  shall  refuse 
to  become  bound  as  aforesaid,  such  two  justices  may, 
by  warrant  under  their  hands  and  seals  directed  to 
any  constable  of  such  city  or  town,  cause  such  inha- 
bitant to  be  committed  to  the  common  gaol  of  such 
city,  or  of  the  county  in  which  such  town  lies.(n) 

Con<iiahi««  Whcncvcr  any  person  is  convicted  of  petit  larceny, 
corporal  pun- before  any  court  of  general  sessions  of  the  peace, 
i(.hn.ent  by  ^yherc  any  corporal  punishment  shall  be  directed  to 
<(.iirt  of  ?e-  be  inflicted,  it  is  the  duty  of  such  court  to  direct 
neitisesiions^j^^  constable  or  coustablcs  attending  such  court,  to 
inflict  such  punishment,  which  direction  such  con- 
stable must  obey  and  execute. (o) 

.Tosiircs  in  Justifcs  of  the  pcacc,  appointed  for  thc  ninth 
Kv.v-v.)ik  ward  in  said  city  of  New- York,  in  all  eases  where 
city.  maT     thcv  are  by  law  authorised  to  imprison,  may  commit 

imprison  in  *  "  ^  .  . 

paoi  of  city  thc  pcrson  so  subject  to  imprisonment,  to  the  goal  of 
Nlw-York. '^  ^^^  city  and  county  of  New-York.(2)) 

(m)  St.   N.  Y.    IV.  567,  568,  .^GP.      April.  8,   18«1. 

(/j)   Ibul    I.  568,  569.     April  8,    1801. 

(f.)   Ibid.  V.     338. 

(;.)  Ibici.  111.457.     March  24,  180i. 
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XVIII.   ACTIONS  AGAINST    SHERIFFS,   &c. 

IF  any  action  upon  the  ease,  trespass,  batterr,  op    ^^J^^^ 
false  imprisonment,  be  brought  a.^aiost  any  sheriff,  \ctio(.sa- 
coroner,   bailiff,    constable,    marshal,    &e.  op  their 3,,|j'o,heis 
deputies,  or  any  of  them;  or  any  othep  person  who [o'-a<^^t->f'*^je 
in  their  aid  or  assistance,  or  by  their  commandment,  tiur  ofHces, 
do  any  thing  touching  his  or  their  office,  for  or  con-^^j^""^^^*"* 
cerning  any  matter  or  thing  by  them  or  any  of  them 
done,  by  virtue  of  their  office,  the  s.ud  action  shall 
belaid  within  the  county  where  the  trespass  or  fact  be 
done  and  committed,  and  not  elsewhere  j  and  it  aliall 
be  lawful  for  every  person  aforesaid,  to  plead  there-  G«>ncrai  issue 
unto  the  general  issue,  and  give  the  special  matter  ^,^^^^1^^ 
in  evidence.     And  if  upon  the  trial  of  such  action, 
the  plaintiff  do  not  prove  that  the  cause  thereof  arose 
within  the  county  wherein  such  action  is  laid,  the 
Jury  shair  find  the  defendant  not  guilty,  regardless 
of  any  evidence  given  by  the  plaintiff  on  the  merits 
of  the  case.     And  if  there  be  a  verdict  for  the  de- 
fendant, or  the  plaintiff  be  nonsuit,  or  suffer  a  dis- 
continuance, the  court  shall  allow  the  defendant  op 
defendants,  his  or  their  double  costs,  to  be  recover- Double  costs 
ed   as   in    other   eases    of  costs   given   to    the  de-ti^g"^  "^ 
fendant.(a) 

And  if  any  action  shall  be  brought  against  any  Peuons  sued 
pepson  fop  taking  any  distpess,  making  any  sales,  op  j^^^ie  ^Vau! 
any  thins  done  by  authority  of  any  statute  of  the  ^''0'''y'Jt  any 

,  ,    A       1  .  .  ^.  »        »  Statute  how 

state,  (he  deienaant  in  sucli  action   may  plead  not  to  plead. 
guilty,  or  otherwise  make  avowry  cognizance  or  justi- 
fication, for  the  taking  such  distress  ;  making  such 
sale,    trespass,    op  other  thing,    done   by  viptue  of 
such  statute,  alleging  thcpein  that  such  distress,  sale, 

(a)  St.  N.  Y.  I.  233,  234.     March  21,  ISOl. 
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Replicntion 
of  the  plaiu- 


trespass,  or  otheF  thing  whereof  the  plaintiff  com- 
plains, was  done  by  authority  of  such  statute,  w  itUout 
expressing  any  other  matter  or  circumstance  con- 
tained in  such  statute,  to  which  the  plaintiff  may 
reply  that  the  defendant  did  take  such  distress, 
make  such  sale,  or  do  any  other  act  or  trespass  sup- 
posed in  his  declaration  of  his  own  wrong,  without 
any  such  cause  alleged  by  the  said  defendant,  where- 
upon the  issue  in  every  such  action  shall  be  joined, 
to  be  tried  by  a  jury,  and  upon  the  trial  of  that  issue, 
the  whole  matter  may  be  given  in  evidence  by  both 
parties  ;  and  after  such  issue  found  for  the  defend- 
ant, or  nonsuit  of  the  plaintiff,  after  appearance. 
Treble  (lama- ^]jg  defendant  shall  recover  treble  damages  with  his 

ges  to  th«  de- 

♦iiBdaiii.  costs,  which  damages  shall  be  assessed  by  the  same 
jury  which  shall  try  the  issue,  or  upon  a  writ  to  in- 
quire of  the  damages  as  the  case  may  require.(&) 


(4)  St.  21.  Y.   1.  «^.     March  «1,  1801. 


SHERIFF,  CORONER  &  CONSTABLE.       '    9i 


XIX.  OATHS. 

EVERY  person  appointed  sheriff  or  coroner  of     oath*. 
the  city  and  county  of  New-York,  or  Albany,  or  of  sheriffs,  ci«. 
any  other  county  of  the  state,  and  the  chief  marshal  »ontrs,  and 
of  the  city  of  Hudson,  and  every  of  their  deputies,  Hudson,  and 
except  such  persons  as  may  be  at  any  time  deputed  j^^^'^j^'^^P^^'" 
by  any  sheriff  to  do  any  particular  act  only,  must,  oath. 
before  he  or  they  or  any  of  them  enter  into  the  exe- 
cution of  such  office,  take  the   following  oath,  to 
wit: 

"  I  sheriff,  (or  coroner,  or  chief  mar- 

shal, or  one  of  the  deputies  of  the  sheriff,  as  the 
ease  may  be,)  of  the  city  aud  county  of  New- York, 

(or  of  xVlbany,  or  Hudson,  or  of  the  county  of , 

as  the  case  may  he,)  do  solemnly  swear  and  declare, 
that  I  will  well  and  truly  serve  the  people  of  the 
state  of  New-Yofk  in  the  office  of  sheriff,  {or  coro- 
ner, or  chief  marshal,  or  under  sheriff,  or  one  of 
the  deputies  of  the  sheriff,  as  the  case  may  he,)  of 
the  said  county,  (or  city  and  county,  or  city,  as  the 
case  may  he,)  durinjj  my  continuance  therein  :  and 
will  faithfully  and  truly  execute  or  cause  to  be  exe- 
cuted (the  words,  or  cause  to  be  executed,  to  be 
omitted  in  the  oath  to  he  administei'cd  to  an  utider  sher- 
iff, or  deputy  sheriff,  or  deputy  marshal,)  all  writs 
and  precepts  which  shall  be  delivered  to  nio,  or  come 
to  and  remain  in  my  hands  for  that  purpoio,  aecord- 
ini^  to  the  best  of  my  knowledge,  skill  and  Judgment ; 
and  that  I  will  not  corruptly  or  un  justly,  use  or  exer- 
cise the  said  office,  during  the  time  I  shall  remain 
therein,  neither  will  I  directly  or  indirectly  accept, 
receive,  or  take,  by  any  color,  meana,  or  device  what- 
soever, or  consent  to  the  taking  any  Dianner  of  fee  or 
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reward  whatsoever,  of  or  from  any  person  or  persons 
whomsoever,  for  summoning,  impannelling,  or  return- 
ing of  any  inquest,  jury,  or  tales,  in  any  court,  for  the 
people  of  this  state,  or  between  party  and  party,  other 
than  such  fees  or  reward  as  now  are,  or  hereafter 
shall  be  allowed  by  law  for  the  same  ;  and  that  I  will 
not  directly  or  indirectly  exact  or  demand  any  man- 
oer  of  fee  or  reward  whatsoever,  of  any  person  or 
persons  whomsoever,  for  serving  or  returning  any 
writ,  precept,  or  process  whatsoever,  or  for  any  other 
service  whatsoever,  in  my  said  office,  other  or  more 
than  such  fees  or  reward,  as  now  are,  or  hereafter 
shall  be  allowed  by  law  :  but  that  I  will  demean  my- 
self honestly  and  impartially  in  all  things  that  be- 
long te  the  duty  of  my  said  office,  according  to  the 
best  of  my  knowledge,  skill,  and  ability."(a) 


ConstaUe^s  oath. 

I  do  solemnly  and  sincerely  promise 

and  swear,  that  I  will  in  all  things  to  the  best  of  my 
knowledge,  understanding  and  ability,  well  and  faith- 
fully  execute  and  perform  the  trust  reposed  in  me  as 

a  constable  of  the (bere  insert  the  name  of  th« 

place)  in  the  county  of  — —  (here  insert  the  name 
«f  the  county.) ('>) 

(rt)  St.    N.   Y,   I.  405,  405.     April  2,   1801. 
(i)  Ibid.   JiS,  3i9.     March  27,  1801. 
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XX.  FEES. 

NO  sheriif  or  coroner  shall  commence  any  action       j^bss. 
tor  recovery  of  fees  or  charges,    until  eight  dayssij,  ,itf  &c. 
after  he   shall   have   delivered   to  the   party  to  be  ^-^  ^^-^^^  ^'"« 

•_        *'  ^        of  cost  eight 

charged  therewith,  or  left  for  him  at  his  dwelling  days  before 
house,  or  last  place  of  abode,  a  bill  of  such  fees*"' ' 
and  charges,  written  in  a  common  legible  hand,  in 
the  English  language,  except  law  terms,  and  the 
names  of  writs  and  words  at  length,  except  times 
and  sums,  and  such  abreviations  as  are  commonly 
used  in  the  English  language,  subscribed  with  the 
proper  hand  writing  of  such  sheriff  or  coroner  :  and 
no  sheriff,  coroner,  constable  nor  other  person,  may 
exact,  demand,  or  ask  any  •  greater  or  other  fee  or 
reward,  for,  or  in  respect  of  any  sei^vice  done  or  per- 
formed, than  such  as  is  specified  in  the  following 
tables. 

Sheriff's  fees  in  the  Supreme  Court. 

For  serving  a  writ,   fifty-six  cents.  sberiflE>s  hea 

Every  mile  only,  six  cents  :  to  be  computed  in  the '" J^^  ^co'uTt. 
counties  of  Tioga  and  Broome,   from  the  court- 
houses in  their  respective  counties,  and  in  every 
other  county  from  the  sheriff's  place  of  abode. 

A  bail  bond  on  a  defendant's  appearance,  endorsed, 
thirty-seven  and  a  half  cents. 

Returniag  a  writ,  if  served,  twelve  and  a  half  cents. 

Each  demand  of  a  defendant  upon  an  exigent,  and 
every  proclamation  upon  a  writ  of  proclamation, 
or  in  a  real  action,  twelve  and  a  half  cents. 

Summoning  a  jury,  one  dollar. 

A  copy  of  the  pannel  of  the  jurors,  twelve  cents* 
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""  Serving  an  execution  for  or  under  (mo  liundrcd  and 
fiffy  dollar?,  two  cents  and  four  nulls  per  dollar^ 
and  for  every  dollar  Uiore  than  two  hundred  and 
fifty,  one  cent  and  two  mills.  The  poundage 
on  writs  of  Jieri  fucius,  and  all  other  writs  for 
levyin;^  monies,  to  be  taken  only  for  the  sum 
levied. 

Adrertisin,!^  lands  or  tenements  for  sale  on  any  exe- 
cution, one  dollar  eighty-seven  and  a  h'.:lf  cents, 
to  he  recovered  in  like  n;anner  as  his  poundac^e ; 
and  half  that  sum.  if  such  execution  be  stayrd  or 
settled,  after  advertisintj,  and  before  sale  :  And  no 
furJhcr  sum  may  be  denittndMl  for  continuing  such 
advertisement  more  than  six  weeks. 

Serving  a  wj-it  of  possession  or  reslitirtion.  without 
fhe  aid  of  the  posse  cnniitafit.'if  one  d(il!ar  and 
twcnty-fivc  cents:  and  with  the  aid  of  the  posse 
comilnhts,  three  dollars  and  seventy-live  cents,  and 
mileage  from  the  plaec  ii>:<'d  by  law,  six  cents. 

Every  person  eommitted  to  prison,  thirty-seven  and 
a  half  cents. 

Discharging  vrcry  person  from  prison,  thirty-seven 
and  a  half  cents. 

Briu'^ing  up  a  prisoner  by  hi'heas  corpus  in  civil  cau- 
scsonc  dolh.raiid  iiHy  cents  ;  an<l  mileage  for  every 
mile  fi'om  the  gaol,  twelve  and  a  half  cents. 

Executing  a  writ  of  in(|uiry,  summoning  the  jury 
for  that  purpose,  and  returning  the  inquisition, 
one  dollar  and  lii'ty  cents. 

For  attending  a  view,  one  dollar  and  eighty-seven 
and  a  hair  cents  per  day  ;  and  going  and  returning 
one  d(»llar  and   twenty-five  cents  per  day. 

Attending  with  a  prisoner  before  a  judge,  on  his 
being  surrendered  by  his  bail,  and  for  receiving 
jIic  prisoner  into  custody ,    eiu'  dollar. 

Summoning  the  jury  (o  inquire  of  a  forcible  entry, 
or  detainer,  two  dollars  and  fjftv  cents. 
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Copy  of  every  Avrit,  wlicu  demauded,  nineteen  cents.        ".r*. 

Sei  vini^  an  lUtaclunent  again^it  the  estsitc  of  an  iilj- 
seoadint^  Of  al)sont  deljtor,  so  much  as  the  judge 
who  issued  the  warrant  shall  certify  to  he  reason- 
able. 

Serving;  a  notification  issued  by  the  comptroller  on 
any  person,  to  account  for  monies  recorded  to  the 
use  of  the  people  of  tliis  state,  the  like  fees  as  on 
serving  common  process,  and  all  services  done  by 
them  in  their  oiliees  for  tlic  public,  whether  in 
the  supreme  courl  or  elsewhere,  the  like  fees  as 
are  allowed  for  the  like  sernces  in  causes  between 
private  parties. 

Provided^  that  no  sheriff  shall  be  allowed  any  fee 
for  the  service  of  any  execution  on  any  mesne  process, 
returnable  oa  the  tirst  day  of  any  term,  unless  the 
sajue  shall  be  returned  during  such  term:  nor  on  any 
such  process,  returnable  on  any  subsequent  day  of  any 
term,  unless  the  same  shall  be  returned  within 
twenty  days  after  the  return  day.(«) 

Sheriff's  fees  in  the  Courts  of  Common  Pleas,  and 
^'iuyors    Lourt. 

For  serving  a  writ,  thirty-seven  and  a  half  cents,      in  court  of 
Mileage  to  be  computed  as  in  the  supreme  court,  six  p^^^'""^', 

cents  per  mile.  msyoi's court. 

Every  bail  bond  thirty-seven  and  a  half  c«uts. 
Returning  a  writ,  if  served,  nine  cents. 
Summoning  a  jury,  seventy-five  cents. 
A  copy  of  the  panuel  of  the  jui'ors,  twelve  cents. 
Attending  a  view,  one  dollar  and  twenty-five   cents 

per  day;  and  going  and  returning,  one  dollar  per 

day. 

(a)  St.  N.  Y.  II-.  77,  7«.  (IV.  C07.)  Aoril  S,  180).  IV.  0^)7 
April  7,   1S06. 
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Fir*.  Even-  demand  of  a  defendant  upon  an  exigent,  and 
'"^'^'^^^  every  proclanjation  on  a  writ  of  proclamation,  or 
in  a  real  action,  twelve  and  a  half  cents. 

Serving  an  execution,  for,  or  under  two  hundred  and 
Cfiy  dollars,  six  cents  for  every  two  dollars  and 
Jifty  cents;  and  for  every  two  dollars  and  fifty  cents 
more,  three  cents.  The  poundage  on  writs  of Jieri 
facias,  and  all  other  writs  for  levying  money,  to 
be  taken  only  on  the  sum  levied. 

For  serving  a  writ  of  possession  or  restitution,  with 
the  aid  of  the  ponsv  comitutns.  two  dollars  and  fifty 
cents  ;  and  without  such  aid,  one  dollar  and  twenty- 
five  cents  ;  and  mileage,  going  only,  for  every  mile 
from  the  place  fixed  hy  law,  six  cents. 

Every  person  committed  to  gaol,  thirty-seven  and  a 
half  cents. 

Di>charging  every  person  from  prison,  thirty-seven 
an<l  a  half  cents. 

Executing  a  writ  of  inquiry,  summoning  a  jury  for 
the  purp«>se,  and  returning  the  inquisition,  one 
dollar  and  iifty  cents. 

Attending  before  a  judge  with  a  prisoner,  on  bis 
being  surrendered,  by,  or  in  discharge  of  his  bail, 
and  rcceivinjj:  (he  prisoner  into  custody,  fif(y  cents. 

i'opy  of  every  writ,  Mhen  demanded,  twelve  and  a 
half  cents. 

Scrying  aii  attachment  against  the  estate  of  an  absent 
or  iilt-i-ontliii!;  <K  l»t(ti".  so  much  as  the  judge  who 
i«,sinMl  (he  >\ arrant,  shall  certify  to  be  reasonable. 

rrnri(U(l,  that  no  sheriff  shall  be  allowed  any  fee 
for  the  scr>icc  <»i-  execution  of  any  mesne  process, 
rclurnal.lc  on  I  lie  lii-st  day  of  any  term,  unless  the 
sum  shuW  be  rciurncd  during  such  term;  nor  on  any 
such  proeesH  reiurnable  on  any  subsequent  day  of  any 
Icrni.  unless  tin  siimc  be  returned  within  twenty  days 
after  ihc  return  day.(b) 

(!■)  SI.  N.  Y.  II.  83,  8i.     Apiil  «,    1801. 
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Coroner's  fees.  ^.^-vO 

For  the  view  of  each  body,  three  dollars  and  seventy-  Coroner's 
iive  cents;  except  in  Richmond  county,  where  the  *" 
coroner's  fees  shall  be  no  more  than  two  dollars 
and  fifty  cents. 

For  serving  writs  in  all  cases,  the  like  fees  as  are 
allowed  to  the  sheriff"  in  like  cases. 

And  the  fees  of  the  coroner  for  taking  inquests  in 
each  county,  must  be  certified  by  at  least  two  of  the 
supervisors,  and  paid  by  tlie  treasurer  of  such  coun- 
ty. And  in  the  city  of  New- York  the  same  shall  bo 
paid,  in  the  same  manner  as  the  other  contingent 
charges  in  said  city  are  directed  to  be  paid.(c) 

ConstahWsfees. 

For  serving  a  warrant,  nineteen  cents.  Constable's 

Serving  a  summons,  twelve  and  a  half  cents.  ^'^^** 

Mileage  for  every  mile,  going  only,  six  cents. 
Levying  a  fine  or  penalty  to  the  amount  of  two  dollars 

and  fif(y  cents  or  under,  twelve  and  a  half  cents  ; 

and  small  sums  above  two  dollars  and  fifty  cents, 

at  the  rate  of  twelve  and  a  half  cents  for  every 

two  dollars  and  fifty  cents. 
Taking  a  defendant   into   custody   on   a    mittimus, 

twelve  and  a  half  cents. 
Conveying  a  perscm  to  gaol,  twelve  and  a  half  cents, 

if  within  one  mile,  for  every  mile  more,  going  only, 

six  cents.(rf) 
Serving  a  subpoena,  on  each  witness,  twelve  and  a 

half  cents.(<;) 


(t)  St.  N.  Y.  II.  84,  85.     April  8,  HOI. 
(a)  Ibid.  85. 
{e)  Ibid.  87. 
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^^       Ftcs  to  Constables  and  Marshals  in  the  City  of 

^^eiv-lorli. 

Constabies  Jn  all  actions  brouf^ht  by  virtue  of  "  Jin  Jfrt  estah- 
fe!i!!!;.M?c'-'j's/jJH.:r  Courts  of  Justices  of  the  Peace,  in  and /or  the 
cours  in  CHV  (/fj^  p^'  ^Vf'io-roj'fe,"  therein  the  sum  op  thing  in 
demand  shall  not  exceed  twenty-five  dollars,  the  fol- 
lowinj;  and  no  other  or  greater  fees  to  co'istHhles  and 
marshals,  may  be  allowed,  taxed,  or  taken,  by  virtue 
of  said  ait,  that  is  to  saj^CfJ 

For  serving  every  summons,  twelve  and  a  half  cents. 

For  serving  every  warrant  twenty  five  cents. 

For  taking:  a  defendant  into  custodv  on  a  mittimus  or 

commitment,  twelve  and  a  half  cents. 
For  serving  an  execution  for  two  and  a  half  dollars 

or  under,  twenty-five    cents;    and   at  the   rate  of 

twelve  and  a  half  cents  for  every  two  and  an  half 

dollars  more. 
For  conveying  a  person  to  gaol,  twelve  and  a  half 

cents. 
For  travelling,  if  the  person  arrested  is  taken  above 

one  mile  from  the  place  where  the  court  is  holden, 

for  every  mile,  going  ciily,  ten  cents. 
For  summoning  a  jury  of  twelve  men,  forty  and  an 

half  cents. 
»For  going  with  the  plaintiff  or  defendant  to  procure 

security,  in  cases  where  it  is  ordered  by  the  court, 

twenty-five  cents. 
For  notifj^ing  defendant  to  give  security,   in  cases 

v/hcre  it  is  ordered  by  the  court,  twenty-five  cents. 
To  the  gaoler,  for  receiving  a  person  committed  on 

a  warrant,  mittimus,    or  recommitment,    twenty- 
live  cents.  (^'■) 


#r)  St.  N   V.  ni.  437,  433.     March,  '24,  ISOV. 
(?)  Ibid.  454. 
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And  in  all  actions  brought  by  virtue  of  said  act,    ^J^^ 
whcie  the  sum  ov  ibing  demanded  exceeds  twenty 
five  dollars,  the  followioja:,  and  no  other  or  greater 
fees  to  constables  or  marshals  shall  be  allowed,  taxed, 
or  taken,  by  virtue  of  said  act :  that  is  to  say, 

For   serving  every   summons,    eighteen  and  a  half 
cents. 

For  serving  every  warrant,  thirty- seven  and  a  half 
cents. 

For  summoning  a  jury  of  twenty  men,  seventy-five 
cents. 

For  taking  the  defendant  into  custody  on  a  mittimus 
or  commitment,  for  conveying  a  person  to  goal, 
for  serving  an  execution,  for  travelii«g,  if  the  per- 
son is  arrested,  above  one  mile  from  the  place 
where  the  court  is  hoiden,  for  goirrg  with  the 
plaintiff  or  defendant  to  procure  security  in  eases 
where  it  is  ordered  by  the  court,  for  notifying  the 
defendant  to  give  security  on  oath  of  danger  when 
the  defendant  is  not  in  court,  the  same  as  is  allow- 
ed in  cases  wherein  the  sum  or  thing  in  demand 
does  not  exceed  twenty  five  dollars. (ft) 

For  serving  a  subpcena,  on  each  witness,  whether  the 
sum  be  twenty  five  dollars,  or  less,  or  more,  twelve 
and  a  half  cents. 

Fees  to  Gaoler. 

The  gaoler  of  the  city  and  county  of  New-Yo5'k  may  rees  of  eaoi-- 
ask,  demand,  aid  receive,  of  and  from  e;   i-y  per-  !'  j"[.*^^ y'^^ 
son  committed  to  his  custody,    within  said   gaol,  New-York. 
upon,  or  by  virtue  of  any  warrant,  execution,  mit- 
timus, or  commitment,  issued  out  of,  or  from  the 
court  of  justices  of  the  peace,  in  and  for  the  city 

(/O  St.  N.  Y.   11!.   4.>i,  45j.     March '24,   1804. 


extortion. 


104,  SHERIFF,  CORONER  &  CONSTABLE. 

^"-  of  New- York,  for  any  sum  exceeding  twenty-five 

dollars,  fifty  cents.  And  also  the  like  fees  for 
bringing  up  any  prisoner  by  any  rule  or  order 
of  any  court,  as  are  by  law  allowed  to  a  sheriff 
for  bringing  up  a  prisoner  on  habeas  corpus,  in  civil 
causes,  (i) 

Penalty  for  No  person  or  other  oiSicer  by  color  of  their  office, 
shall  directly  or  indirectly,  ask,  demand,  or  receive 
for  any  service  or  act,  to  be  by  them  performed,  in 
pursuance  of  the  duty  of  their  office,  any  greater  or 
more  fees  than  are  by  law  allowed,  on  pain  of 
forfeiting  for  every  such  offence,  to  the  party  griev- 
ed, his  treble  damages,  to  be  recovered  with  costs  of 
suit^  and  also  the  sum  of  two  hundred  and  fifty 
dollars,  the  one  moiety  thereof  to  the  people  of  this 
state,  and  the  other  moiety  to  the  party  who  shall 
Bue  for  the  same  ;  to  be  recovered  with  costs  of  suit 
in  any  court  of  record  having  cognizance  thereof, 
by  action  of  debt  or  by  information. fj J 

(0  St.  N.   Y.    111.441.     March  24,  1804. 
(j)  Ibid.  I.  209.     March  20,  1801. 


CHAP.  IL 


statute  Regulations  in  the  Commonwealth  of 
Massachusetts, 


I.  SHERIFF. 

SHERIFFS  and  coroners  are  nominated  and  ap-  sherijf*. 
pointed  by  the  governor,  by  and  with  the  consent  of  Sheriff,  by 
the  council.     The  nomination  must  be  made  at  least ^*''''*'"  ,^P" 

pointed. 

seven  days  prior   to  such  appointment.(a)      Before  Must  be 

undertaking  the  duties  of  the  office,  each  must  take^^]^"' .""'• 

and  subscribe  the  oath  of  abjuration,  and  also  the 

oath  of  office. (6)     In  case,  however,  of  a  quaker's 

being  appointed  to  either  office,  an  affirmation  may 

be  substituted  for  an  oath. (c)     They  must  also  beAndcommis- 

commissioned  in  the  name  of  the  commonwealth  of  '"^  * 

Massachusetts,  and  the  commission  be  signed  by  the 

governor,  tested  by  the  secretary  or  his  deputy,  and 

be  under  the  seal  of  the  commonwealth. (d) 

Each  sheriff  and  coroner  must  also  give  sufficient  And  givese- 
seeurity,  at  the  discretion  of  the  court  of  common  ^j"'gy,°*''* 
pleas  in  his  county,  for  his  faithful  performance  of  f^iftifui  per- 
the  duties  of  his  office,  and  to  answer  the  malfea-theTduUes. 
sance  of  all  his  deputies.(t')    And  the  justices  of  the 


(n)  St.   M.  52.     Const. 
(/>)  Ibid.  41,  150.      Const. 

(e)  Ibid.  4'2.     Const.  March  12,   1784. 
(6')  Ibid.  43.     Const. 

(f)  Ibid.  153,  150.     March  1'2,  1734.     Feb,   Ul.  1795. 
•I.  II.  14. 
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sHSP.iFF.  courts  of  coinnion  plciis,  in  the  term  of  sg'd  eourt 
Ju^'lii^X^  li'M  next  ia  course  after  the  last  Tuesday  of  June 
tij<- .-oa.tof  annuiilly,  are  authorised  and  required,  to  consider 
pieasempow  of  thj  suifiiienev  of  the  security  given  hy  fho  she- 
*'|;^^*','j\y  g^  rilFs  ill  their  respective  eounlies.  And  incase  such 
cunty.  securities  be   found  insuflicient,   to  cause    a  record 

thereof  to  be  made  by  the  clerk,  and  an  attested 
co])y  thereof  to  be  served  upon  such  sheriff,  and  re- 
quire hi;n  to  procure  and  give  new  security,  to  the 
satisfaction  of  said  justices,  on  or  before  the  term 
Foifetmpof  of  the  court  next  foHo>ying.  And  if  any  sheriff  shall 
si.entr  ,n  .eg-  ^c  "Icct  to  sri  vc  sccuritv  as  required  on  his  first  appoint- 

Itcllllg  to  '5  "  *  *  I'l. 

give  security,  ment,  or  shall  neglect  to  give  the  new  security -which 
may  be  retjuircd,  he  shall  forfeit  and  pay  to  the 
use  of  the  commonwealth  the  sum  of  one  hundred 
and  fifty  dollars  for  each  month's  neglect,  to  be  re- 
covered by  an  action  of  debt  in  any  court  proper  to 
try  the  same.  And  it  is  the  duty  of  the  attorney 
general  to  prosecute  therefor,  jnd  the  name  of  such 
sheriff  neglecting  to  give  or  renew  his  security  as 
aforesaid,  must  be  certified  by  the  eourt  of  common 
pleas  in  his  county,  to  the  governor  and  council, 
and  also  to  the  attorney  general ;  and  the  governor, 
liable  to  be  with  the  advice  of  the  council,  shall  thereupon  re- 
rciaoved.  move  such  sbcriff  from  his  office,  and  appi»int  some 
other  person  in  his  stead,  unless  reasonable  cause,  to 
the  satisfaction  of  the  governor  and  council,  within 
twenty  davs  after  such  certificate  shall  have  been 
made  us  aforesaid,  (y*^ 

Noppf'^on  No  person  is  compelled  to  accept  the  appointment 

J"';;!;^!!,'^^'''    of  slnMiff:  ami  having  accepted  and  complied  wiUi 
tlu-otrit—    the  conditions  aforesaid,  may  hold   the  oJfice   during 

held  ilnrini;  i    ,     •        -  ■  .        '.,  ,  /    \       i~. 

pood  behavi-  good  bcluiviour,  and  rcsigu  it  at  plcasure.(^)     ror 
"'"■■~"'*y '"'mal-administration  he  is  liable   to  impeachment  bv 

•igH  It  at  '  ♦ 

(/)  St.   M.  11    66'2,  663.     Feb.  ST,   1795. 
((j)    Ibid.  1.  23.     Const. 
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the  ho!isPof  pepresentiitives,  before  the  senate  ;  and    J^i^^^i^ 
on   eonvietJon  may  be  removed,  and  disqualified  topieasun — 
hold  or  enjoy  any  place  of  honour,  trustor  pi"f»fit ^1,'^"'^^^!^^^ 
under  the   commonweallb.     He  is   also   removeable ti> 'I'leadi- 

1  .1       n  X       n'lK'iit  and  re- 

by  the  governor  and  eoun!il,    for  non   payment  oi,novai— 
executions  issued  airainst  his  goods  and  chattels,   on  t^emoveabip 

•^  »  also  by  eovtr- 

conulaint  to  them  made  by  the  creditor  in  such  exe-nor  aiuioonn- 
eution,  made  for  that  pur|)ose.{.';)  p'aynieiu'of 

txtcutions. 

No  person,  "while  sheriff,  can  hold  either  the  office  C:>nriot  houi 

„        ,  „  ,  rt  1  •  certain  other 

of  judge  of  probate,  register  of  probate,   or  register  offices. 
of  deeds,  or  a  seat  in  either  house  of  the  legislature. {) 

The  sheriff  of  each  county,  and  each  of  his  depu-  Authorised 
ties,  is  respectively  authorised  and  required  to  serve  "^"gg'^'^'gli^^ 
and  execute,  within  his  county,  all  writs  and  pre-ia«'f"i  ^vrits, 
eepts  to  him  or  them  directed  and  committed,  issued 
from  good  and  lawful  authority.     And  the  sheriff  of  "f  the  cus- 

°  *'  tudy  of  gaols 

each  county  has  the  custody,  rule  and  charge  of  the  and  prisoners. 
gaol,  or  gaols  therein,  and  of  all  prisoners  within 
such  gaol  or  gaols  ;  and  must  keep  the  same  by  him- 
self personally,  or  by  his  deputy,  for  whom  he  shall 
be  answerable.  (^* J 

The  supreme  judicial  court,  and  the  court  of  gene-  His  accounts 
ral  sessions  of  the  peace,  shall  audit  and  settle  the 
sheriff's  accounts,  for  such  fines  as  shall  have  been 
by  them  imposed,  and  for  forfeitures  arising  in  them 
respectively,  and  thereupoa  grant  the  sheriff  a  full 
di8ehaPge.(A) 

No  sheriff  or  deputy  sheriff  may    be  sufiered  to  May  not  art 
appear  in  any  court,  or  before  any  justice  of  ^j^e^*^"*^'^"^^- 


(h)  St.  M.  I.  154.  March  12,  1S04. 
(i)   Ibid.    43.      Con«t. 
(j)ll»id.    KS3.     March  15,   1784.. 
(0   Ibid.  154. 
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SHERIFF,     peace,  as  attorney,  to,  and  in  behalf  of,  op  assisting 

Nor  (irau       OP  advising  any  party  in  a  suit.    Nop  may  any  sheriff, 

any  process,  ^p  j^jg  deputy,  be  allowed  to  draw,  make  or  fill   up 

any   plaint,  declaration,  writ  or  process,   or  to  draw 

OP  make  any  plea  for  any  other  person.    And  all  such 

acts  done  by  either  of  them  shall  be  Yoid. 

.Penaitj'  for        And  if  any  sheriff,  op  his  deputy,    unpeasonably 

Jetaiiiinir  ,       .  f  i 

money.  neglect  OP  pciuse  to  pay  to  any  person  any  money 
received  by  him  upon  execution,  to  the  use  of  such 
person,  upon  demand  thereof  being  made,  he  shall 
forfeit  and  pay  to  such  person  five  times  the  lawful 
interest  of  such  money,  so  long  as  he  unreasonably 
detain  the  same  after  such  demand.(l) 

Sheriff  not        Jfo    sheriff  shall   have   his   body  arrested,    upou 

liable  to  ar-  .  ,     , 

rest  in  civil  mcsnc  proccss,  or  upon  an  execution  awarded  upon  a 
process.  judgment  consequent  upon  a  civil  action.  And  when 
judgment  shall  be  rendered  against  any  person  hold- 
ing the  office  of  sheriff,  either  in  his  official  or  pri- 
Execution  vate  eapacity,  for  any  sum  of  money,  the  execution 
pooii.-,  &.C.  ofthcreof  may  be  issued  against  his  goods,  chattels 
the!.heriff not^jjj  j^nds,    but   not  against  his  body:    and  if  any 

salisticd,  the  ,        '  **  "^  "^ 

cred.tor        cxccutiou  issucd  against  the  goods,  chattels  or  lands 
Mmpinint^to  °^  ^^^  pcrson  who  holds  the  ofllce  ef  sheriff,  shall 
the  governor  be  returned  not  satisfied,  the  creditor  may  file  befope 
the  govcpnop  and  council  an  attested  copy  of  such 
execution  and  pctupn,    and  also    serve  such  shepiff 
with  a  copy  of  such  copy  filed,  attested  by  the  secre- 
tary, together  with  a  notice  under  the  hand  of  the 
ifexecuUoij  secretary,   of  the  day  of  filing  such  copy.     And  if 
"u^days,    sut^^»  sheriff  shall  not,  within  forty  days  after  being 
with cost,!,he- served  with  such   copy  and  notice,  pay  the  creditor 
the  full  amount  of  his  debt,  together  with  reasonable 


(1)  St.    M.    I.  March  12,  1784. 
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eosts,  of  the  copies  and  notifications  aforesaid,  the     sherifk. 
governor,  with  the  advice  of  the  council,  shall  re-iiff  to  be  re- 
move such  sheriff  fi-om  his  office,  ami  shall  appoint  'no^^'*- 
some  other  person  to  the  sanie.(m) 

And  all  sheriffs,  when  removed  from  office,  and 
their  deputies,  may  execute  all  such  precepts  as  may 
be  in  their  liands  at  the  time  of  their  removal  from 
office.  And  such  sheriffs  shall  be  answerable  for 
the  delivery  over  to  their  respective  successors  of  all 
prisoners  who  may  be  in  their  custody  at  the  tijne  of 
their  removal,  and  for  that  intent,  may  retain  the 
keeping  of  the  gaol  or  gaols  in  their  respective  coun- 
ties, and  the  prisoners  therein,  until  their  successor^ 
shall  be  appointed  and  qualified  as  the  law  directs. 
And  when  a  sheriff  shall  be  remove^'from  his  office, 
the  clerk  of  the  court  from  whence  executions  liave 
been  issued  and  returned  not  satisfied,  may,  as  soon 
as  another  sheriff  shall  be  appointed  and  legally 
qualified,  make  out  executions,  as  well  against  the 
body  as  against  the  goods,  chattels  and  lands,  of 
such  person  so  removed.(.'t) 

Judges  of  probate  have  full  power  and  authority 
to  issue  such  process  or  processes,  as  may  be  need- 
ful for  the  discharge  of  the  trust  reposed  in  them. 
And  all  sheriffs,  deputy  sheriifs,  and  constables,  are 
required  duly  to  serve  and  execute  all  legal  warrants 
or  summonses  to  them  directed,  by  any  judge  of 
probate  :(o)  and  in  like  manner  to  serve  any  warrant 
to  them  directed,  issuing  from  a  justice  of  the  peace, 
anfl  his  command  for  assistance  when  present  at  any 
affray,  riot,  assault  or  battery,  to  obey,  under  penalty 
not  exceeding  forty  shillings,  to  be  assessed  by  such 

(m)  St.  M.  I.  15  i.  March  1'2,  1784, 
(n)  Ibid.  155.  March  1'*!,  17-24.  , 
(o)  Ibid. 
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,H.«TPP      justice  of  the  peace,  and  disposed  «f  for  the  benefit 
""^^"^^    oi"  tiie  town  where  the  offence  shall  be  committed. (p) 

Sheriff*,  their  W'l-encver  anj'  offender  shall  be  apprehended  in 
Ir.Ss't'u  another  state,  and  it  may  be  necessary  to  carry  i.im 
«xec..te  war- ^jjpyj.^jj  j|,jg  commonwealth,  in  order  to  his  being 
""nspo.'[in.?  conveyed  to  tbe  state  in  which  the  offence  was  <  om- 
offe.Hiers  ap.     j^j  ;     it   shall  bc  lawful  for  any  justice   «.f  the 

prfheiKled   in  '  i  -     i    ^        i.  f  1 

anoiher  Slate,  peace,  in  any  county,  wlien  applied  to,  to  orcer  sueii 
offender  to  be  carried  by  warrant:  and  all  wariints 
for  sending  offenders  to  the  confines  of.  ov  conveying 
them  through  this  commonwealth  as  aforesaid,  nsay 
bc  directed  to,  and  must  be  executed  by  the  sheriffs, 
or  their  deputies,  of  the  several  counties  through 
■which  it  may  be  necessary  to  send  or  carry  the  of- 
fender, or  to  anv  or  either  of  the  constables  of  the 
several    towns  m    such   counties    respectively.      All 
which  officers  sball  be  directed  to  proceed  with  such 
y        offender,    or  offenders,  to  the  confines  of  the  next 
adjoining  county,  and  there  deliver  him  or  them  to 
some  proper  officer  of  such  county,  which  proc««$ 
fchall  be  repeated  and  continued,  until  such  offender 
or  offenders  shall  have  been  carried  through  this 
commonwealth,  and  conveyed  to  the  next  adjoining 
state.  (</) 

ofiireiscf  The  sheriffs,  deputy  sheriffs,  constables,  or  other 
n?av  I'oi'n^ey  offi^-ers  of  justice  of  tiie  neighbouring  states,  New- 
prijuntis  Hampshire,  Connecticut,  Rhode-Island  and  New- 
!f  tbe 'state  York,  with  their  assistants,  in  the  execution  of  anj 
*'"■"  ne*«»-  writs,  warrants  or  ether  process  issuing  from  and 

•aiy  for  .        ,     .  . 

the  eiteriition  returnable  to  courts  in  their  respective  states,  may 
o(  writs  or     j  p^jj   |;|),.,.(^     powcr  aud   authority  to  pass  and 

wnrmnlR  f-  •        '  . 

-.1.  .1  III  other  repasv,  and  also  to  convey  such  persons  or  things  as 
'**"'"'*  they  may  have  in  their  custody,  by  virtue  of  any 

If,)  St.  M.  I.  )S0.     March  Ifi,   1784. 
{ij)  Ibid.  86,  87.     Nov.  6,  7,  1784. 
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writ  01'  warrant  in  or  by  any  of  the  roads,  lying  in     "^f^I^ 
«r  leading  through  any  towns  or  lands  of  Massa- 
chusetts, in  as  full,  free  and  ample  manner,  as  the  ^nd  are  by 

officers  of  justice  of  the  commonwealth  of  Massa-  '^^^  pr«teote4 

"  ,    trom  abute. 

chusetts  do  use  and  exercise  in  the  discharge  of  their 

duty  and  office,  and  are  entitled  to  the  same  legal 

protection  from  insult  and  abuses.(r) 

In  ease  of  the  death  of  the  sheriff  of  any  county,  Gao'ers  con- 
any  gaoler  by  him  specially  appointed,  shall  eoutinuea',>er  ^eath  of 
in  the  office  of  gaoler,  and  retain  and  have  the  ous-^'^^"^  *''' 

new  be  ap- 

todj,',  rule  and  charge,  of  the  goal  of  which  he  hadpoiuted. 
the  custody,  rule  and  charge  under  such  sheriff,  and 
of  all  the  prisoners  within  such  gaol,  or  who  may 
be  afterwards  committed  to  his  custody,  until  a  suc- 
cessor to  such  deceased  sheriff  shall  be  appointed, 
and  qualified  as  the  law  directs,  or  until  the  go- 
vernor, by  and  with  the  advice  of  the  council,  shall 
remove  such  gaoler  and  appoint  another  person, 
which  removal  and  appointment,  the  governor,  by 
and  with  the  advice  of  the  council,  is  authorized  to 
make.  And  the  gaoler  so  appointed,  must  give  such 
bonds,  and  in  the  same  manner,  as  is  required  of  a 
sheriff  for  the  faithful  performance  of  the  duties  of 
his  office,  and  shall  continue  in  office  during  the  va- 
cancy of  the  office  of  sheriff. (s) 

And  the  defaults  or  misfeasances  in  office,  of  any 
gaoler  or  deputy  sheriff,  after  the  death  or  resigna- 
tion of  any  sheriff  by  whom  he  was  appointed,  shall 
be  adjudged  a  breach  of  the  condition  of  the  f)ond 
given  by  such  sheriff.  But  no  surety  on  the  bond 
given  by  such  sheriff,  before  t!ie  twenty-fourtJi  day 
of  February,  1S09,  is  rendered  liable  to  any  suit,  by 


(r)  St.  M.   87.      Nov.  6,   7,   1784. 
U)  Ibid.  435.     Feb.  24,  1809. 
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siCERiFF.  reason  of  any  such  fault  or  misfeasance  in  office,  of 
any  such  gaoler  or  deputy  sheriff,  committed  after 
the  death  of  such  shcriir.(f) 

And  in  every  case  of  a  vacancy  in  the  office  of 
sheriff,  in  any  county,  by  death,  resignation,  re- 
moval, or  otherwise,  every  deputy  sheriff  in  office 
under  such  sheriff,  Iiaving  any  writ  or  precept  in  hrs 
hands  at  the  time  of  sue!  vacancy,  has  the  same 
authority,  and  is  under  the  same  obligation  to  serve, 
execute  and  return  such  writ  or  precept,  as  if  such 
sheriff  had  continued  in  office. («) 

"When  the  condition  of  any  bond,  given  to  the 
treasurer  of  the  commonwealth  by  any  sheriff  for 
the  faithful  performance  of  the  duties  of  liis  office, 
and  to  answer  for  the  malfeasance  of  all  his  depu- 
ties, shall  be  broken  to  the  injury  of  any  person, 
such  person  may  institute  a  suit  upon  such  bond  at 
his  own  cost,  but  in  the  name  of  the  treasurer,  and 
the  like  endorsements  must  be  made  on  the  writ, 
and  the  like  proceedings  bo  had  thereon  to  final 
judgment  and  execution,  as  may  be  made  and  held  by 
a  creditor,  on  administration  bonds  given  to  a  judge 
of  probate.  But  no  such  suit  may  be  instituted  by 
any  person  for  his  own  use,  until  he  shall  have  re- 
covered judgment  against  (he  sheriff,  his  executors 
or  administrators,  in  an  action  brought  for  the  mal- 
feasance or  mis  feasance  of  the  sheriff,  or  his  deputy, 
or  for  non  payment  of  any  nsoaies  collected  by 
the  slieriff,  or  his  deputy  in  that  capacity,  or  a 
dj^crec  of  the  judge  of  probate,  allowing  a  claim 
for  any  of  the  causes  aforesaid.  And  such  judg- 
ment or  decree,  or  so  njuch  thereof  as  may  be  un- 
satisfied, with  the  interest  duo  thereon,  shall  be  the 

(0  St.  M.  V.  \3j.     Ftb.  2i,   1300. 
(u)   Ibid. 
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portion  of  the  penalty  for  which  execution  shall  be  snEniPF. 
awarded.  And  actions  for  the  malfeasance  or  mis- 
feasance of  any  sheriff,  or  of  his  deputy,  may  be 
sued  against  the  executors  or  administrators  of  such 
sheriff,  in  the  same  manner  as  if  the  cause  of  such 
action  survived  against  the  executor  or  administrator, 
at  the  common  law.  It  is,  however,  provided,  that 
DO  surety  in  any  bond  given  by  the  sheriff  as  afore- 
said, before  the  13th  day  of  March,  1806,  shall  be 
liable  to  any  suit  to  which  he  was  not  legally  subject 
before  the  enacting  this  law,  subjecting  executors* 
&c.  to  actions  as  aforesaid. (t?) 

To  enable  any  person  aggrieved  to  institute  a  suit 
on  such  bond,  the  treasurer  must  deliver  an  attested 
eopy  thereof  to  the  person  applying  and  paying  for 
the  same,  which  copy  will  be  legal  evidence  in  the 
ease;  but  if  the  execution  of  the  bond  be  disputed, 
the  court  may  order  the  treasurer  to  bring  the  ori- 
ginal bond  with  him  into  court.(M?) 

The  supreme  judicial  court  may,  by  warrant  under 
the  seal  directed  to  such  ofBcer  or  officers  as  they 
may  think  proper,  require  them  to  remove  any  con- 
vict or  convicts  who  shall  have  been  sentenced  to 
confinement  to  hard  labour,  within  the  state  prison, 
or  precincts  thereof,  situate  in  Charlestown,  in  the 
county  of  Middlesex,  from  any  gaol  in  the  common- 
wealth to  such  state  prison.  And  all  officers,  keepers 
of  said  prison,  and  keeperis  of  the  several  gaols,  ar» 
bound  to  do  and  perform  all  such  duties  and  services 
as  may  be  set  forth  by  such  warrant.  And  the  ac- 
counts of  the  officers  performing  such  service,  shall 
be    liquidated    and   paid    in    such   manner    as    the 


(b)  St.  M.  IV.  340.     March  13,    180G. 
(w)  Ibid.  344.     March  13,  1806. 
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SHERIFF,     governor,  witli  the  advice  of  the  council,  shall  di- 
rect, (a-) 

Exempt  from  AVhile  in  ofRce,  sheriffs  and  deputy  sheriffs,  ar© 
i^fes.'an.rfrom exempted  from  serving  on  juries.(i/)  Sheriffs  are 
militia  duty.  jjgQ  exempted  from  all  militia  duty.(a)  And  deputy 
sherifjs  and  coroners,  are  also  exempted  from  militia 
duty,  excepting  that  of  keeping  themselves  con- 
stantly furnished  with  arms  and  equipments  required 
by  the  laws  of  the  United  States,  and  the  duty  of 
carrying  or  sending  them  on  the  first  Tuesday  of 
Miiy,  annually,  to  tlte  place  of  inspection,  or  view 
of  arms  of  the  company  within  whose  hounds  they 
may  reside,  and  in  v  hicli  they  are  enrolled,  and  th© 
duty  of  attending  elections  of  conjpany  officers  :  pro- 
vided they  respectively  pay  to  the  treasurer  of  the 
town  or  district  in  which  they  reside,  two  dollars 
annually,  and  produce  his  receipt  therefor  to  the 
commanding  officer  of  the  company,  on  or  before  tli« 
first  Tuesday  in  May  of  each  year.(a) 

ihcriffj,  r6n-  If  any  person  profanely  curse  or  swear  in  the 
tl'mfmif a*.  *»(^^'i"g  o^  ^'ij  sheriff,  deputy  sheriff,  coroner,  con- 
piiin.tpn.fyiic  stable,  grand  juror,  or  tithing  man,  it  is  tlie  duty 
•woiers,  of  sucli  officers  respectively,  forthwith  to  give  infor- 
mation thereof  to  some  justice  of  tlie  peace  of  th« 
county  wherein  the  offence  was  committed. (6) 

Every  sheriff,  deputy  sheriff,  or  constable,  being 
in  the  execution  of  liis  oflice,  for  the  preservation  of 
the  peace,  or  for  the;  apjnchending  or  securing  any 
person  or  persons  for  breacli  of  the  same,  or  for  anr 


(r)  St.  M.   IV.  354,  355.     Maroh  J4,  1806. 

({/)  11.1(1.  V.  383.      Marci)  12,    I8tJ8. 

a)  Ibid.  VJ.    ii7.     Marti)  6,  1810. 

(a)  Ibi.l.    1.^8.      Wnrch  0,   1810. 

(h)  IbiJ.    II.  8a».     Jnne*:y,   179S. 
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other  criminal  cause,  may  require  suitable  aid  and  ^^^)^^', 
assistance  therein.  And  if  any  person,  being  re- 
quired by  any  sheriff,  or  deputy  sheriff,  or  constable, 
in  the  name  of  the  commonwealth  of  Massachusetts, 
to  aid  and  assist  him  in  the  execution  of  his  office  as 
aforesaid,  shall  neglect  or  refuse  so  to  do,  and  be 
thereof  convicted  before  any  court  proper  to  try  the 
same,  such  offender  shall  be  fined,  not  less  tiian  ' 
three  dollars,  nor  more  than  fifty  dollars,  according 
to  the  cii'cumstances  of  the  case.  And  if  any  such 
offender  shall  be  unable,  or  shall  not  forthwith  pay 
such  fine,  such  court  may  punish  him  by  imprison- 
ment, not  exceeding  thirty  days.(c) 

Any  constable  of  any  town  or  distciet  in  the  state 
may,  in  the  execution  of  any  warrant  or  suit  to  him 
directed  by  lawful  authority,  convey  any  prisoner  or 
prisoners,  or  things  he  may  have  taken  into  his  cus- 
tody, either  to  the  gaol,  or  house  of  correction  of 
the  county  where  such  constable  is  an  inhabitant, 
according  as  in  the  writ  or  warrant  may  be  di- 
rected, (d) 

When  any  sheriff,  or  deputy  sheriff,  shall  have 
any  writ  or  process  issued  by  competent  authority  of 
the  commonwealth,  to  him  directed  to  be  served  and 
executed ;  and  when  any  surveyor,  or  other  person, 
shall  be  ordered  or  empowered,  by  the  supreme  ju- 
dicial court,  or  any  court  of  common  pleas,  to  survey 
any  land,  and  such  sheriff  or  deputy  sheriff,  surveyor 
or  other  person,  shall  be  obstructed  or  interrupted 
in  the  performance  of  the  duty  or  service  required 
or  enjoined  by  such  order  or  precept,  or  shall  appre- 
hend that  such  order  or  precept  cannot  be  obeved  or 


(c)  St.  M.  H.  18^.     Fel).  2*i,  1796. 
(rf)  Ibid.  725.     Feb.  2G,  1696. 
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jHERim  executed,  without  endangering  his  personal  safety* 
'"^"^'^^  such  slicriff,  deputy  sheriff,  surveyor,  or  other  per- 
son, lawfully  acting  in  obedience  to  any  such  process 
or  order  of  the  courts  aforesaid,  may  apply  to  any 
justice  of  the  supre Lie  judicial  court,  or  to  any  two 
or  more  judges  of  the  court  of  common  pleas  in  any 
county,  and  repi*esent  to  such  justice  or  judges  the 
danger  which  is  apprehended.  And  if  such  justice 
or  judges  shall  be  of  opinion  that  such  representa- 
tion is  well  founded,  he  or  they  shall  require  of 
the  commanding  officer  of  any  brigade  or  regiment, 
within  the  division  of  militia  wherein  such  danger 
is  apprehended,  to  detach,  at  the  expense  of  the  com- 
monwealth, a  sufficient  number  of  the  militia,  to  be 
specified  in  the  order  of  such  justice  or  judges, 
under  the  command  of  proper  officers,  to  protect 
such  sheriff,  deputy  sheriff,  surveyor,  or  other  per- 
son, in  the  performance  of  his  duty,  or  duties,  pur- 
suaut  to  the  command  contained  in  such  writ,  pre- 
cept, process,  or  order  of  court;  and  the  part  of 
the  militia  so  detached  shall  be  armed  and  equipped 
for  actual  service,  according  to  law,  and  it  shall  be 
their  duty  to  protect  the  aforesaid  persons  in  the 
proper  performance  of  their  duties  as  aforesaid,  and 
to  iTpel  by  force  any  attempt  to  obstruct  the  same, 
and  to  seize,  take  and  arrest,  and  bring  before  som* 
justice  of  the  peace,  within  and  for  the  county 
wherein  the  offence  may  be  committed,  for  exami- 
nation, any  person  or  persons,  who  shall  forcibly 
resist  or  oj)[)ose  any  officer  or  surveyor  in  the  dis- 
charge of  the  (hities  aforesaid,  or  who  shall  aid  or 
abet  tlieivin.(f) 

ni.tr  of  »h«-  Whenever  an  insurrection  shall  have  taken  place, 
^'j;;  J/^j,J",  in  any  town  in  this  state,  to  obstruct  the  course  of 
luriectioij.    justice,  or  tlio  duc  execution  of  the  laws,  or  there 

(r)  St.  M.  VI.  !::18,  ':\9.     March  6,   1810. 
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is  reason  to  apprehend  that  a  dangerous  insurrection   ^^^^^^^ 
for  such  purposes  r.ill  be  executed,  it  is  the  duty  of 
the  civil  officers  in  such  county,  as  well  the  sheriff 
as  the  justices  of  the   several  courts  of  judicature 
m(hin  such  county,  immediately  to  give  information  To  notify  the 
thereof  to  the  governor  for  the  time  being;  and  if  iwfhereoT  And 
the  opinion  of  the  sheriff,  or  any  two  of  the  justices  if'n^heopin- 
either  of  the  supreme  judicial  court,  or  the  court  of  sheriff  or  two 
common  pleas,  iii  such  county,  it  slrall  be  necessaryJJJJ|,'^^g'^'^y*^" 
for  the   suppression  of  any  insurrection  existing,  or  force  should 
apprehended  as  aforesaid  in  such  county,  that  a  force  raised,  they 
be  instantly  raised  and  called  forth  for  that  purpose  ;i«"«t  certify 

•'  the  same  t«» 

and  if  by  reason  of  distance,  the  necessary  aid  can-  th«  major 
not  be  obtained  by  order  of  the  commander  in  chief,  gen^'^^''  ^*'' 
it  shall  be  the  duty  of  such  sheriff,  or  justices,  to 
certify  the  same  under  his  or  their  hand  to  the  major 
general,  or  commanding  officer  of  the  division  wherein 
such  county  lies,  or  to  the  commanding  officer  of  some 
regiment  or  corps  in  the  vicinity,  and  to  request  him 
or  them  to  detach  the  whole,  or  such  number  of  the 
militia  under  command  of  such  officer,  for  the  sup- 
port of  the  civil  authority,  as  the  said  justices  or 
sheriff  may  think  necessary  to  defeat  the  purposes 
of  such  insurgents,  and  to  apprehend  and  safely  keep 
them  for  trial,  and  as  soon  as  may  be  to  give  notice 
of  such  application  to  the  commander  in  chief,  that 
he  may  take  the  necessary  orders  thereupon ;  and 
it  shall  be  the  duty  of  such  major  general  or  com-  Duty  of  the 

,  1     •  1  major  gene- 

mandrng  officer,  upon  such  request  being  made,  to, ai,  and  other 
detach  such  number  of  militia  as  shall  be  requested '^'•'^^'^y  *"*" 

*■  cers. 

as  aforesaid,  armed  and  equipped  according  to  law  ; 
and  the  militia  so  detached  and  collected,  shall  af- 
ford their  assistance  to,  and  be  under  the  direction 
of  the  civil  officers  or  magistrates,  unless  in  case  of 
a  rebellion  declared  by  the  legislature,  ffj 

if)  St.  M.  I.  '365,  367.     Feb.  20,  178X 
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SHERIFF.  If  any  persons,  to  the  number  of  twelve  or  more, 
sb^^SCdis- armed  with  elubs  or  othei-  weapons,  or  if  any 
perse  rioters,  ump^ber  of  persons  consisting  of  thirty  or  more,  are 
unlawfully,  routouslj,  riotously,  or  tunuiltuou sly  as- 
sembled, any  justice  of  the  peace,  sheriff,  or  deputy 
sheriff  of  the  county,  or  constable  of  the  town  shalU 
among  tlie  rioters,  or  as  near  to  them  as  he  can  safe- 
ly come,  command  silence  while  proclamation  is 
making,  and  shall  openly  make  proclamation  in 
these  or  the  like  words  : 

Commonwealth  of  ^Massachusetts. 

Form  of  pro-  By  virtue  of  an  act  of  this  commonwealth,  made 
and  passed  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  eighty  six,  entitled,  «  an  act  for 
suppressing  routs,  riots,  and  tumultuous  assemblies, 
and  the  evil  consequences  thereof,"  I  am  directed  to 
ehargc  and  command,  and  I  do  accordingly  charge 
and  command  all  persons  being  here  assembled,  im- 
mediately to  disperse  themselves,  and  peaceably  de- 
part to  their  habitations,  or  to  their  lawful  business, 
npon  the  pains  inllicted  by  the  said  act. 

GOD  save  the  commonwealth. 

If  pcnotis  so     And  if  such  persons  assembled  as  aforesaid,  shall 

not  iiisperse,  »ot  dispcrsc  thcmsclves  witliiu  au  hour  after  procla- 

oihceij  iiii-    niatiou  made,  or  attempted  to  be  made  as  aforesaid, 

cummaiid  as- it  shall  bc  laA>  f ul  for  every  such  officer  to  command 

•u/"'  then:*'"  sufricieat  aid,  and  he  shall  seize  such  persons,  who 

shall  be  had  before  a  justice  of  the  peace,  and  the 

aforesaid   justice  of  the  peace,    sheriff,   or  deputy 

sheriff,  is  further  impowered  to  require  the  aid  of  a 

sufficient  number  of  persons  in  arms,  if  any  of  the 

persons  assembled  as  aforesaid  shall  appear  armed, 

and  if  any  such  person  or  persons  shall  be  killed  or 

woonded,  by  reasou  of  ki.s  or  their  resisting  the  per- 
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sons  endeavouring  to  disperse  or  seize  them,  the  said     sheriff, 
justice,  sheriff,  deputy  sheriff,  constable,    and  their 
assistants,  shall  be  indemnified  and  he4d  guiltless. 

And  if  any  person,  being  commanded  by  such  jus-^^^fjjf^^reiuse 
tice,  sheriff,   deputy  sheriff,    or  constable  as  afore-  assistanca. 
said,  shall  refuse  or  neglect  to  afford  the  assistance 
YequireJ,  and  shall  be   thereof  convicted  upon   the 
«ath  of  either  of  the  said  officers  so  commanding,  or 
other  legal  evidence,  he  shall  forfeit  and  pay  a  sum  ' 

not    less    than  forty    shillmgSf    nor   exceeding  ten 
pounds.(g) 

All  sheriffs,  coroners  and  constables,  who  may  re-  omcers  of 
eeive  any  fines,  forfeitures,  or  bills  of  cost,  in  pursu- countable  to 
ance   of  the  iudgment  or  sentence  of  either  the   su- comity  trea- 

.    /'       "  surer  for  fin eSj 

preme  judicial  court,  or  court  of  general  sessions  of  &c. 
the  peace,*  as  mcU  where  such  fines  or  forfeitures 
accrue  to  the  commonwealth,  as  where  they  accrue  to 
the  county,  except  debt  and  costs  received  upon  exe- 
cutions in  favour  of  the  commonwealth,  must  forth- 
with pay  the  same  to  the  treasurer  of  the  county  in 
which  they  are  received.  And  if  any  sheriff,  or 
ether  oiRcer  receiving  such  fine  or  forfeiture,  or  bill 
of  cost,  shall  neglect  to  pay  the  same  for  the  space  f oifeuure  <& 

"  ^    "  I  cake  of  ne«^ 

of  ten  days  after  receipt  thereof,  he  shall  forfeit  and  gleet. 
pay  double  the  amount  of  such  fine  or  forfeiture  and 
bill  of  cost,  to  such  county  treasurer,  one  third  of 
said  penalty  to  the  use  of  such  county  treasurer,  the 
other  two  thirds  to  the  use  of  the  comraoawealth, 
and  the  same  when  recovered  and  received,  (if  the 
fine  or  forfeiture  unpaid  accrue  to  the  commonwealth) 
shall,  together  with  all  other  fines,  forfeitures,  and 

*  Powers  of  the  courts  of  gentral  sessions  are  transferred  to  the  courts 
of  common  pleas.     Duk.  Dig.   Si5. 

(^)  St.  M.  I.  346.     «ct.  2S;  n85. 
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SHERIFF,     costs  accruing  to  tlie  commonwealth,  by  him  reeeir- 
'"''^'"^    ed  as  above,  be  applied  to  the  payment  of  bills  of 
cost,  taxed  in  the  supreme  judicial  court,  and  certifi- 
ed to  him  as  aforesaid,  otherwise  it  shall  be  for  the 
use  of  the  county.     And  if  any  sheriff,  or  other  offi- 
cer aforenamed,  or  any  gaoler,  shall  permit  any  per- 
son who  may  be  sentenced  to  pay  any  fine,  forfeiture, 
or  bill  of  cost,  and  committed  to  the  custody  of  such 
sheriff,  or  other  officer,  or  gaoler,  till  such  sentence 
be  performed,  to  go  at  large,  without   and  before 
payment,  unless  by  order  of  law,  and  shall  not  pay 
such  fine,  forfeiture  and  costs,  to  the  county  treasu- 
rer, within  twenty  days  after  such  escape,  he  shall 
Penalty  in    be  held  to  pay  double  the  sum  of  such  fine,  forfeiture 
certain  cas.s.  ^^^  costs,  and  thc  treasurer  of  the  county  is  impow- 
ered  to  sue  for  and  recover  the  same,  in  the  same 
manner,  and  to  tlie  same  uses,  as  when  such  Sheriff 
or  other  officer  neglects  to  pay  such  fine,  forfeiture, 
or  costs,  as  he  has  actually  received  as  aforesaid. 
Obliged  to    And  cvcry  sheriff,  and  other  officer  aforementioned, 
produce  ve-    ^]^^\i  jj^  held  to  producc  to  said  courts  respectively, 

neipts.  *  *  « 

at  every  session  thereof  in  their  county,  receipts  in 
full  from  the  county  treasurer,  for  all  fines,  forfeit- 
ures and  costs  imposed  by  said  couits,  respectively 
received  and  paid,  previous  to  the  setting  of  such 
court,  or  to  assign  tlie  cause  why  they  have  not  re- 
eccivcd,  or  not  paid  the  same,  in  order  that  such 
court  may  order  a  prosecution  against  such  as  shall 
appear  to  be  delinquent. (//) 

All  actions  against  slieriffs  for  misconduct  and  neg- 
ligence of  their  deputies,  must  be  commenced  and 
sued  within  four  years  next  after  the  cause  of 
aclion.(f) 


(.■i)  St.  M.  11.  532.  533.     March  8,  I79i!. 
(/)  J  bid.  7-70.  March  8,   1T97. 
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Whenever  any  person  is  appointed  to  the  office  of    «herifp. 
sheriff  of  any  county,  and  legally  qualified  to  exe- 
cute said  office,  it  is  his  duty  to  give  notice  thereof 
as  soon  as  may  be  to  the  respective  coroners  of  the 
same  countj^fjj 


iJ  )  St.  M.  II.  554.    June  28,  1792. 


VOL.11.  le 
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II.  PROCESS  AND  SERVICE. 

-RocE's  AKD      j^LL  urits  and  processes   of  the  supreme  judicial 

.I^^^Y^    court,  must  be  in  the  name  of  the  commonwealth  of 

Wr>u  *..d      iviassachusetts,  bear  test  of  the  first  justice,  who  is 

processes,  to  "  ,  i  i      *•  ^1 

be  ill  ti.e  not  a  party  to  the  suit,  and  be  under  the  seal  ot  tuc 
con'mol"''  court,  aud  be  signed  by  the  clerk.(a)  And  all  writs 
wealth  of  j^p  J  |i)rocesses  issuing  froiu  the  several  courts  of 
coramon  pleas,  must  also  he  in  the  name  of  the  com- 
monwealth of  Massachusetts,  bear  test  of  the  first 
justice,  who  is  no  party  to  the  suit,  and  be  under 
the  seal  of  the  court,  and  signed  by  the  clerk  there- 
of, aud  have  force,  and  must  be  oheycd  and  executed 
in  every  county.  And  ail  original  processes  from 
such  courts  of  common  pleas,  must  be  summons, 
capias  or  attachment,  aud  be  served  and  executed 
fourteen  days  before  the  day  of  the  sitting  of  the 
court  whereunto  they  are  returnable.(fc) 


»tUs. 


Origiita'.  And  all  original  writs  issuing  out  of  the  supremo 

w  lit*  how  oi-  .     , .    .    ,  ,      ..  ,  *         , 

u<  i.;ti  and  judicial  couH,  or  court  oi  common  pleas,  must  be 
mdoikcti.  directed  to  tlie  sheriff  or  liis  deputy,  or  other  proper 
oflRcer,  and  before  they  are  served,  endorsed  on  the 
back  tliereof  by  the  plaintiff  or  plaintiffs,  or  one  of 
them,  vitli  tlicir  cliristian  and  surname,  if  he  or 
they  are  inhabitants  of  the  commonwealth,  or  by  his 
or  thcij*  agent  or  attorney,  being  an  inhabitant  there- 
of. And  when  the  plaintiff  is  not  an  inhabitant  of 
the  commonwcaUh,  then  his  Avrit  must  be  endorsed 
in  the  same  manner  by  some  responsible  person,  xohc 
h  an  inhubUant  nf  the  commomvealth. 


,u)  St.    M.    1.  4J.     Const.     Ibid.    -(O,  July    3,   1732. 
.'/•   lUid.   7.*.  "JOG,  4:i.  .lui^'  3,   1732. 
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All  warrants  and  processes  of  the  court  of  ffcnc-  rnocE^s  and 

SERVICr.. 

ral  sessions  of  the  peace,  for  the  apprehending  and  v^#-v^ 
bringing  to  trial  any  person  against  whom  an  indict- 
ment is  found,  or  a  complaint  filed  in  the  same  court 
for  any  crime  whereof  the  same  court  has  cogni- 
zance, must  be  under  the  seal  of  the  court,  and 
signed  by  the  clerk,  and  run  in(o,  and  be  executed 
in  any  county  of  the  commonwealth. (c) 

All  manner  of  debts,  trespass,  and  other  matters,  J^e  peTcf 
not  exceeding  the  value  of  four  pounds,  (and  where-  may  issue 

.,.,/.  1        ,     ,      •  i    •  j^-       \  I      process,  &c. 

in  the  title  of  real  estate  is  not  m  question)  may  be  '^ 
heard,  tried,  adjudged  and  determined  by  any  justice 
of  the  peace,  within  bis  county ;  and  the  justices 
are  severally  empowered  to  grant  summons,  capias 
and  attachment  at  the  request  of  any  person  apply- 
ing for  the  same,  directed  to  some  proper  officer  with- 
in the  same  county,  empowered  by  law  to  execute  the 
same.  And  such  summons,  or  capias  and  attachment, 
must  be  duly  served  by  such  officer,  at  least  seven 
days  before  the  day  therein  set  for  trial. (d)  Justices 
of  the  peace  may  grant  subpoenas  for  witnesses,  in 
criminal  cases  pending  before  the  supreme  judicial 
court,  court  of  general  sessions  of  the  peace,  and 
before  themselves,  or  any  otiier  justice  :  and  may 
issue  warrants  for  the  apprehending  of  persons  ac- 
cused of  crimes  within  their  jurisdiction,  which  must 
be  duly  executed  by  any  sheriff,  constable,  or  other 
officer,  to  whom  the  same  arc  directed  and  delivered,  (c) 

In  all  suits  wherein  the    process  is  by  origlnaJ  Service  of 

,  ,  1      •    •   J      .      '  wnis  of  sum- 

summons,  as  against  executors,    adminisirators,  ormojis 
guardians,  in  ejectments,  dower,  scivefaciaSf  error, 
review,  and  all  other  actions  where  the  law  docs  not 


(c)  St.  M.  I.  "•!..     June  3.  1782. 

(rf)   Ibid.   146,  14-7,   143.     March  11,  1784. 

(,e)  Ibid.    159,  ir>0,     Oct.  30,  1764,     Const. 
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PROCESS  AND  rcquipe  a  separate  summons  to  be  left  with  the  dc- 

C^^i^   fendant,  the  service  thereof  by  the  proper  officer  ie 

good  and  valid  in  law,  either  by  his  reading  the 

writ  of  original  summons  to  the  defendant,   or  by 

leaving  a  true  copy  thereof  at  his  or  her  house,  or 

place  of  last  and  usual  abode,  attested  by  such  officer, 

fourteen  days  before  the  day  of  the  court's  sitting, 

When  the  de-^yjjej.eto  the  process  is  returnable.     And  if  the  de» 

ne^er^ifved  in  fendant   was   at  no  time  an  inhabitant  or  resident 

the  sut«.      -lyithin  the  commonwealth,  the  service  thereof  must 

be  in  like  manner,  by  the  officer's  reading  the  same 

writ,  or  original  summons  to,  or  leaving  a  like  copy 

duly  attested  with  the  tenant,  agent  or  attorney  of  the 

defendant,  the  like  number  of  days  before  the  day  of 

the  court's  sitting  whereto  the  process  is  returnable. 

Tenants  sum- ^„ J  Jq  an  action  of  dower,  or  other  real  action, 

inoned  tho'  .  oij  i-u^  •» 

tiot  defend-  whcrem  the  possession  ot  lands  or  buildings  is  de- 
'"**'  manded,  not  of  the  tenant  in  the  actual  possession  or 

occupancy  thereof,  in  addition  to  such  service  on  the 
defendant  in  the  writ  or  summons,  there  must  be  also 
a  service  on  such  tenant,  or  occupant  in  possession,  the 
like  number  of  days  before  the  day  of  the  court's  sit- 
ting,'by  the  officer's  reading  to  him  or  her  the  same 
writ,  or  original  summons,  or  leaving  a  like  attested 
copy  at  his  or  her  house,  or  place  of  usual  abode,  ou 
the  premises,  wliich  must  be  also  certified  by  the 
proper  officer,  (jf J 

Writs  to  be  When  any  such  suit  is  brought  against  any  town, 
tmJns&c"r,oP^"'''''  precinct,  or  village,  or  against  the  propri- 
.iay«   before  ctors  of  any  commou  and  undivided  lands,  or  other 

the  court.  ,  ,  , 

estate,  the  writ  or  summons  must  be  served  by  a  copy 
thereof  being,  by  the  officer  serving  the  same,  left 
with  the  clerk  of  such  town,  parish,  precinct,  vil- 
lage, or  proprietors,  or  one  or  more  of  the  principal 

(/)  St.  M."  U.  808,  e09.     Feb.  17,  1798. 
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inhabitants  or  proprietors  respectively,  at  least  thirty  "^octss  Aua 

*  SRUVICE. 

days  before  the  day  of  the  sitting  of  the  court   to    K,^^~y^^ 
which  the  same  is  returnable.(^) 

When  the  goods  or  estate  of  any  person  is  attached  where  good?. 
at  the  suit  of  another,  in  any  civil  action,  a  sm^'nonSj^^j^^^^^  ^[j'^^_ 
in  form  prescribed  by  law  must  be  delivered  to  the  mows,  to  b« 
party  whose  goods  or  estate  arc  attached,  or  left  at  his     ' 
«r  her  dwelling  house,  or  place  of  last  and  usual 
abode,  fourteen  days  before  the  silting  of  tlie  court 
where  such  attachment  is  returnable  ',  and  in  case  the 
defendant  was  at  no  time  an  inhabitant  or  resident 
within  the  commonwealtli,  such  summons  to  be  left 
with  his  or  her  tenant,    agent,  or  attorney.     And 
the  serving  thereof,  in  either  case,  to  be  certified  by 
a  sworn  officer,  who  executed  the  attachment,  or  by 
affidavit  made  in  court  by  the  person  who  delivered 
the  same,  and  by  one  other  credible  witness,  then 
also  present.(/i)     But  when  two  or  more  of  them  are  Joint  obiijors 
jointly  obligated,  by  act  of  law  or  agreement,  and  l^„^^,^  sum- '* 
one  or  more  of  them  are  without  the  commonwealth, monfd  when 

■,        .  .  y^ii..  ,    one  is  notified 

having  property  or    estate,    but  no  tenant,    agent,  and  the  others 
trustee  or  attorney  within  the  same,  the  property  of '^"^  ^'^  ^'^"' 
those  so  without  the  commonwealth,  may  be  attach- 
ed, and  the  summons  being  left  by  the  officer  serv- 
ing the  writ  with  those  within  the  commouwcaltii,  is 
legal  service  on  those  without  the  sanie.(/) 

The  share,  or  shares,  or  interest,  of  any  persoa 
In  any  turnpike  bridge,  canal,  or  other  company, 
incorporated  by  the  legislature  of  the  commoaweaUli, 
with  all  the  rights  and  privileges  appertaining  to 
such  shares,  may  be  attached  on  mesne  process  | 
and  when  any  tueh  shares  or  interest  shall  be  so  at- 

(g)  St.  M.  J.  14!,  31».   March  10,  nSi.  Marcb  23,  178«. 
{k^  Ihid.  M.  808.     Feb.  17,  Kos. 
(i)  Ibid.  S!0.     Feb.  17,  179S. 
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FtocEss  AND  lacbed,  an  attested  copy  or  copies  of  such  writ,  must, 
3^1!^  by  the  officer  holding  the  same,  he  left  with  the 
clerk  and  treasurer,  or  cashier  of  such  company. 
And  an  attachment  of  such  shares  or  interest  on 
mesne  process  so  made,  shall  hold  the  same,  and 
also  all  dividends  growing  due  after  such  attach- 
ment, to  respond  the  final  judgment  thereiii,  un- 
til the  final  expiration  of  thirty  days  after  the 
rendition  of  such  judgment ;  and  in  ease  the  same  are 
not  within  that  time  taken  in  execution  on  such  judg- 
ment, by  an  attested  copy  or  copies  of  such  execution 
being  left  with  the  clerk  and  treasurer,  or  casliier  of 
the  corporation,  and  an  advertisement  of  the  time 
and  place  of  sale,  being  once  published  Avithin  said 
thirty  days  in  some  public  newspaper  printed  in  the 
county  where  the  sale  is  to  be  made,  if  any  such  be 
printed  therein,  and  if  no  such  paper  be  therein 
printed,  in  some  public  newspaper  in  the  nearest 
county  wherein  a  newspaper  shall  be  printed,  such 
attachment  is  dissolved,  fjj 

All  goods  and  estate  attached  on  mesne  process, 
must  be  held  for  the  space  of  thirty  days  after  final 
judgment  to  be  taken  in  execution. (fe)  And  the  body 
of  the  debtor,  if  attached  on  mesne  process,  and  in 
prison  thereon,  must  be  held  for  the  like  space  after 
such  judgment,  subject  to  be  charged  in  execution. 
But  in  all  cases,  wherein  execution  is  not  within 
thirty  days  after  final  judgment  as  aforesaid  levied 
upon  such  goods,  estate  or  body,  as  the  case  maybe, 
the  attachment  is  dissolved, (I)  excepting  in  the 
Island  of  Nantuckctt.  wlicrc  such  goods  and  estate 
must  be  liehl  for  the  space  of  sixty  days,  for  tlie 
ptirposc  of  bring  taken  in  execution,  but  no  longer.(Tn) 

(j)  St.  M.  IV.  2GI,  26iJ.     March  8,  1803- 
(k)  Ibid,  r.  207.     Oct.  30,   1784. 
(7j  Ibid.  206.     Oct.  30,   i7ll4. 
^m)  Ibid.  V.  106.     Feb,  2«,  1807. 
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AN0 

SERVICE. 


The  wearing  apparel,  beds,  bedstead,  bedding,  and  ""c^" 
household  utensils,  of  any  debtor,  necessary  for  him- 
self, his  wife  and  children ;  the  tools  of  any  debtor 
necessary  for  his  occupation  ;  the  bibles  and  school  / 

books  in  actual  use  in  his  or  her  family,  together 
with  one  cow  and  one  swine,  are  altogether  ex- 
empted from  attachment  on  mesne  process,  pro- 
vided such  beds  and  bedding  do  not  exceed  one 
bed,  bedstead  and  necessary  bedding  for  two  per- 
sons, and  the  household  furniture  the  value  of  fifty 
dollars,  upon  a  just  appraisement.(n)  And  every 
citizen  enrolled,  and  providing  himself  with  arms, 
ammunition  and  accoutrements  required  by  law, 
also  holds  them  exempted  from  attachment  and 
seizure  as  aforesaid.{o) 

Neither  may  the  body  of  an  executor  or  adminis- 
trator, nor  their  own  proper  goods  or  estates  be 
attached  for  the  debts  or  legacies  of  the  deceased.(p) 
Nor  may  the  body  of  a  sherift'  be  attached  to  answer 
on  mesne  process. (5) 

The  officer  to  whom  any  writ  of  foreign  attach- ^•^'"^'sn  a<^ 

.      ,.  ,  ,  ,  ,  .        tacbment, 

"ment  is  directed,  must  serve  the  same,  by  attaching  how  served, 

the  goods  and  estate  of  the  principal,  in  the  hands 

and  possession  of  his  trustee,  of  the  value  required, 

if  so  much  can  be  found  in  his  precinct,  by  reading 

to   him  the   writ,    or   by    leaving  an  attested  copy 

'thereof  at  his  last  and  usual  abode,  if  he  has  been 

an  inhabitant  or  resident  within  this  commonwealth 

at  any  time  within  three  years  next  before  the  suin:^ 

put  of  such  writ,  aud  by  reading  the  same  to  each  of 

the  trustees,  or  by  leaving  an  attested  copy  thereof 


(«)  St.  M.   IV.  344.     March  13,  180». 
(o)  Ibid.  n.  587.     June   «2,   1793. 
Ip)  Ibiil.  1.  122.     March  4,    1784. 
(2?  Ibid.  154.     March  1?,  1784. 
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nocaa  ai^o  at  sucli  trust€c's  usuiil  place  of  abode,  wliich  senricc 
J^^^^'  must  be  made  fourteen  days  at  tbe  least  before  the 
day  of  the  sitting  of  the  court  to  which  such  writ  is 
returnable,  and  such  writ  must  be  made  returnable 
in  some  county  in  which  at  least  one  of  the  trustee* 
dwells,  (r) 

"When  any  party  against  whom  any  review  is  com- 
menced, is  not  an  inhabitant  of  the  commonwealth, 
the  vrit  may  l»e  served  upon  such  person  as  appeared 
for  him  in  the  former  trial,  or  upon  the  agent  of 
such  party,  liis  attorney  or  trustee,  which  shall  be 
sudicieot  service. (i?) 

x>r.t  of  icire     "Wlicncvcr  tlie  sheriff*  receives  a  yiv'iio^  scire  facias 

fan 3f  on  out-  ^,  ,  ,  i       ji  11* 

lawry,  ho\»  on  Outlawry,  he  must  execute  the  same  by  leaving 
€iecuied.  j^  certiHcd  copy  thereof  at  the  offender's  dwelling 
house,  or  last  place  of  abode,  sixty  days  at  the  least 
before  the  same  process  is  returnable,  and  must  cause 
an  abstract  or  notification  of  the  subject  matter  in 
tlie  writ  mentioned,  sixty  days  before  the  return  day 
at  the  least,  to  be  printed  in  one  of  the  most  public 
weekly  newspapers,  and  to  be  continued  five  several 
weeks  inclusive.  And  must  cause  him  to  be  pub- 
licly culled  in  every  court  of  general  sessions  in  his 
county,  which  is  held  while  the  same  protess  is  in 
his  oustody.(l) 

If  any  person  shall  execute  any  civil  process,  from 
midnight  preceding,  to  midnight  following  th»  Lord's 
day,  snt'U  execution  will  be  void,  and  the  person 
guilty  tiiereof  liable  in  damages  to  the  party  grieved, 
n^  if  done  without  such  such  proce8s.(u) 


(r)«t.  M.  II.  074,  G75.     Feb.  98,   1795. 

g/)  Ibid.   I    371.     Feb.  'il,    17b7. 

(0  Ibid.  76.     Oot.  2,   I78'2. 

{u)  Ibid,  I!.  5.j».  March  8,  179e. 
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SEUVTCE. 


When  any  sheriff  of  the  county  of  Essex,  oi-  any  mocfi^  and 
of    his   deputies,    or  any  constable  of  the  town  of 
Murblchead,  by  virtue  of  a  warrant  from  any  justice 
of  the  peace,    directed  to  such   officer  or  ofilcers, 
commanding  liiin  or  tliem,  with  a  member  of  tlie 
board  of  liealth  of  such  town,  forcibly  to  enter  any 
dwelling    house,    cellar,    store    or    other    building, 
ship    or  vessel,    to    search    for    any  nuisance,    or 
any  cause  injurious  to  the  health  of  the  inhabitants 
of  such  town,  shall  have  obtained  admission  or  made 
entry  into  such  dwelling  house,  cellar,  &c.  no  such 
sheriff,  deputy  sheriff,  or  constable,  may  execute  any 
civil  process,  either  by  arresting  the  body,  or  attach- 
ing the  goods  or  chattels  of  any  persons  under  colour 
of  such  entry,  unless  such  service  could  by  law  have 
been  made  without  such  entry.     And  all  services  so 
made,    under  colour  of  such  entry  will   be   utterly 
void,  and  the   officer   making   such   service  a  tres- 
passer.(r)     And  the  sheriff  of  the  county  of  Suffolk 
and  his  deputies,  when   executing  a  warrant  issued 
by  a  justice  of  the  peace,  at  the  request  of  the  board 
of  health  of  the   town   of  Boston,    and  predicated 
upon  a  complaint  unde«'  oath,  directed  to  such  sheriff 
or  deputy,  may  also  forcibly  enter   and  search  all 
houses,    stores,    cellars,  vessels  and  boats,  between 
the  hours  of  sunrise  and  sun  set,  where  there  may 
be  just  cause  to  suspect  any  nuisances  or  sources  of 
filth  to  exist,  and  the  same  to  remove  or  destroy,  as 
the  case  may  require.     Yet  neither  may  they  execute 
any  civil  process,  either  by  arresting  the  body,  or 
attaching  the   goods   or  chattels  of  any   pc:  son  or 
persons,  unless  such  service  could  by  law  have  been 
made  without  such  entry.     And  all  services  so  made, 
under  colour  of  such  entry,  are  utterly  void,  and  the 

(c)St,  M.   IV.   45.      Feb.  22.    1302. 
TOL.    II.  ±7 
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r«oefi<i  AN3  officer  making  sucli  service  liable  as  a  trespasser  from 
s^.-v->^    the  begiDr.ing.(ir) 

Sheriffs  and  otiier  officers  charged  >vi(h,  or  law- 
fully employed,  apprehending  or  arresting  any  per- 
son accused  of  larceny  or  robbery,  or  a«  accessary 
therein,  must  seize  and  secure  tlie  money,  goods 
or  other  articles  alleged  to  have  been  stolen  or  ob- 
tained by  robbery,  and  >vliicb  shall  be  found  in  the 
possession  of  the  accused,  or  wliicli  shall  have  been 
waived  by  him  or  her,  in  Hying  from  justice. 
And  of  such  money,  goods  or  other  articles  which 
shall  be  so  found  or  secured,  a  true  inventory  or 
schedule  must  be  made  in  or  annexed  to  the  return  of 
such  shcrifl'  or  other  officer,  upon  the  warrant  or 
process  which  fehall  have  been  issued  for  the  arrest 
of  the  person  accused.  And  such  sheriff  or  other 
olRcer  must  be  accountable  for  the  money,  goods,  or 
other  articles,  thereby  seized  and  secured. (a') 

Whenever  a  writ  for  the  adjournment  of  the  su- 
])remc  judicial  court,  under  the  hands  and  seals  of 
(wo  of  (he  jusliccs  of  said  court,  or  a  Avrit  for  th« 
adjournment  of  the  court  of  common  pleas,  under  the 
harul .  and  seals  of  two  of  the  judges  thereof,  shall 
lo  dtli\crcd  (o  (lie  shci'iff  of  the  county  in  which 
•  idler  of  said  courts  was  (t»  beholden,  and  of  which 
such  adjournincut  is  ordered,  the  sheriff  t>r  liii 
deputy,  must  read  such  writ  audibly  in  the  court- 
house, or  place  where  (lie  court  to  be  adjourned  was 
to  havr  hicii  held,  and  must  also  pu(  up  a  copy  of 
>u('li  vii(  in  souH'  pul)lic  and  conspicuous  place  there, 
anil  cauM-  |)uI)lica(ion  of  the  same  to  he  made  in 
lomc  o(li(  r  of  (he  most  public  places  in  the  county.(i/) 

(It)  St.  M.  II.  8(".3.     .Iuii«!  20,   1199. 
(!•)  Ibid.  IV.noO.      Murrti  IC,   180.5. 
^  (»)  Ibid.  I.  71, -72.     July  3,   1789. 
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III.  BAH.. 

IF  bail  on  mesne  process,  in  any  civil  action  for 
tlie  appeamnec  of  the  defendant  to  answer  to  the 
suit,  and  to  abide  the  order  and  judgment  of  the  court 
thereon,  bring  their  principal  into  court  before  judg- 
ment is  given  upon  the  scire  facias,  and  there  deliver 
liim  to  the  order  of  the  court,  and  pay  the  cost 
which  may  then  have  arisen  upon  the  scire  facias, 
such  bail  will  be  discharged,  and  tlie  principal  must 
be  committed  to  gaol,  there  to  remain  for  the  space  of 
thirty  days,  in  order  to  liis  being  taken  in  execution. 
And  if  the  creditor  shall  not,  within  thirty  days  next 
after  the  surrender  of  the  principal,  take  him  in  exe- 
cution, the  sheriff  shall  discharge  him,  upon  his 
paying  the  legal  prison  fees.  And  no  scire  facias 
shall  be  served  upon  the  bail,  unless  it  be  done 
within  one  year  next  after  catering  up  final  judg: 
ment  against  the  priucipal.(a) 

If  the  bail  upon  mesne  process,  triable  before  a 
justiee  of  the  peace  before  final  judgment  is  rendered 
therein,  or  belbre  final  judgment  shall  be  rendered 
against  the  bail  on  scire  facias,  returned  before  such 
justice,  bring  the  principal  before  the  same  justice, 
and  procure  the  sheriff  of  the  county,  or  his  deputy, 
or  any  constable  of  the  town  wherein  said  justice 
may  reside,  to  attend  and  secure  him,  sucli  justice 
shall  thereupon  order  him  into  the  custody  of  such 
officer,  and  any  such  officer  must,  upon  the  request 
of  any  such  bail,  repair  to  said  justice's  court  to  re- 
ceive such  principal,  and  when  so  surrendered,  such 
justice  must  order  him  into  custody,  and  make  out 

(a)  St.  M.  I.  195,  19«.    June  30,  nsi. 
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^"'  and  deliver  to  the  ofScer  receiving  such  principal 
a  warrant  or  mittimus  for  his  commitment  to  gaol, 
vhieli  must  be  duly  executed  by  such  officer,  and 
siu  h  i)rincipal  must  there  remain,  and  be  proceeded 
vith  in  manncrabovc  said.  And  if  the  plaintiff  shall 
not,  vithin  thirty  days  next  after  such  surrender,  in 
case  the  same  shall  be  made  upon  the  scire  facias,  or 
if  the  same  shall  be  made  upon  the  original  process, 
then  within  thirty  days  next  after  final  judgment, 
take  such  principal  in  execution,  he  shall  be  dis- 
charged upon  his  paying  the  legal  prison  fees.  And 
such  officer  shall  be  allowed  and  paid  by  the  bail, 
for  his  receiving  and  committing  such  principal  on 
suvh  warrant  or  mittimus,  the  same  fees  as  are  by 
law  provided  for  committing  any  defendant  to  prison 
on  mesne  process.  And  all  and  every  such  officer  or 
oflicers  have  the  like  power  and  authority,  and  are 
under  the  like  obligation  in  every  respect  whatsoever, 
to  execute  and  return  snch  warrant  or  mittimus  is- 
sued by  such  Justice,  upon  such  surrender,  as  he  or 
they  by  law  have  and  are  under  to  execute  and  re- 
turn any  writ  or  execution  whatever;  and  are  subject 
and  liable  to  like  actions  for  fraud  or  falsehood,  and 
neglect  of  duty,  as  is  by  law  provided  in  other 
casc5.(6) 

'M  Sf.  M.  IV.  C?5,  2?6.     March  ■;,  1804. 
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IV.  EXECUTIONS. 

EXECUTIONS  issninj;  from  the  supreme  judicial  "xecutiok. 
court,  must  be  under  the  seal  of  the  court,  bear  test  Execution, 
of  the  first  iustice,  (who  is  not  a  party  thereto,)  be ^^'^ ^^'i*=*^' 
signed  by  the  clerk,  and  arc  returnable  to  the  next  ed,  and  ic- 
court,  exce^)t  in  tfiose  counties  where  such  court  is  '""^   *' 
held  but  once  a  year,  there  at  the  end  of  six  months, 
unless  such  court  shall  sit  in  that  county  M'ithin  that 
time.      And  executions  issuing  from   the  court   of 
common  pleas,  must  in  like  manner  be  under  the  seal 
of  such  court,  bear  test  of  the  first  justice,  (not  a 
party,)  be  signed  by  the  clerk,  and  are  returnable 
to  the  next  court  oT  common  pleas  to  be  hohlea  in  tlie 
same  county,  excepting  when  there   are   but  two  or 
three  courts  in  a  year,  in  which  case  they  must  be 
returnable  within  three  montlis,  unless  the  court  of 
common  pleas  shall  sit  within  that  time,  and  in  that 
case,  they  must  be  made  returnable  to  the  next  court. 
And  executions  issuing  from  a  justice  of  tlie  peace, 
must  be   under  the   seal  of  the  justice  issuing  the 
same,  be  signed  by  him,  and  made  returnable  within 
sixty  days.     And  executions  issued  upon  a  recogni- 
zance, before  a  justice  of  the  peace,  may  be  issued 
at  any  time  within  three  years  after  the  taking  such 
recognizance,  or  within  three  years  after    the  last 
payment  made  thereon,  and  ru«  throughout  the  com- 
monwealth, and  be  executed  in  all  respects  and  by 
the  same  officers  as  executions  which  issue  from  any 
court  of  record. 

Executions  issued  on  any  judgment  of  the  supreme 
judicial  court,  or  court  of  common  pleas,  must  be 
directed  to  the  sheriff  of  the  county  where  the  same 
are  to  be  executed,  or  to  his  deputy,  or  to  a  coron«r 
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■xEciTrov.  of  the  county  Avlirre  tlie  sheriff  or  his  deputy  is  a 
^^'^"^  party.  But  wlicre  the  judgment  recovered  in  a  per- 
soual  action  does  not  exceed  seventy  dollars,  the  ex- 
ecution issued  thereon  may  also  be  directed  to  the 
constables  of  the  town  where  serviee  is  to  be  made. 
And  all  e.\o<utions  issuing  from  a  justice  of  the  peace, 
may  be  directed  to  the  sheriff  of  the  eouaty  where 
the  same  arc  to  be  executed,  or  his  deputy,  (if  neither 
be  a  party)  or  to  the  constables  of  the  town  wherein 
service  is  to  be  made.(fl) 

Troperty  li-  All  lands  and  tenements  belonging  to  any  person  in 
.bictobefak-j  .^  own  right,  in  fee,  (b)  and  all  his  rights  inequity 
lion.  of  redeeming  lands  mortgaged,    reversions  and  re- 

mainders,(c)  and  all  his  rents  issuing  out  of  the 
lands, ((/)  and  all  his  shares  or  interest  in  any 
turnpike,  bridge,  canal,  or  othe^  company  incorpo- 
rated by  the  legislature,  with  all  the  rights  and  pri- 
Propertv  ex- ^^^^'S^'^  appertaining  to  such  shares, (e)  and  all  his 
enipte.i  from  personal  csUiic ^Cf  J  (excepting  wearing  apparel,  beds, 
bedsteads  and  bedding,  not  exceeding  one  bed  and 
one  bedstead,  and  necessary  bedding  to  two  persons, 
hoiii-ehold  utensils  necessary  for  himself,  his  wife, 
and  children,  not  exceeding  fifty  dollars  value  on  a 
just  appraisement,  tools  necessary  for  his  trade  or 
occupation,  Ijibles  and  school  books  which  may  be  in 
actual  use  in  his  family,  one  cow,  one  swinc,(^)  his 
arms,  ammunition  and  accoutrements  required  by 
law,  all  which  arc:  e\enip(e<l  fiom  executions,(/i) 
fttand  charged  with  the  payment  of  all  his  just  debts, 

(•)  f».  M.  I.    900.  tOl,  It.S, 'IM.  tl.8'2,5»,  150.  II.  709.     Oct.  30, 
r;n\.     Match  16,   IVB*      March  )  :,   I7a4. 

(6)   Ib.il.    \\.9bi.    r.oolc  II.  cli.  1.}.  Oct.    10,  n82.     Mbv    18,  I'JSI. 

p«>h.  n,  n9i. 

(c)   Ibid.  I.    ni.    M.irrh  17,    1784. 

(rf)   IIikI.  17(1.     M.imIi  17,    Ib74. 

(»)   Ibid  IV.    8f.I.    Miirrh  8,    180.^. 

(/)  Ilhd.  II.  <:s-:.     Book  II.   eh.    13. 

(k)  Ibid.  IV.  :4V.    MaiHi  13,   180("'. 

(♦)  Ibid.  IK    '.87,  JnaeV?,    i:93. 
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owing  by  such  person,  and  ar«  liabe  to  be  taken  in  ^_^^^^^^^^' 
execution  in  satisfaction  of  the  saiiic.(?)  Executions,  Execution, 
where  money  only  is  recovered,  as  a  debt  or  dama- '""^"'^ 
gcs,  are  issued  against  tlie  goods,  chattels,  lands  and 
body  of  the  debtor,rjJ  or  against  his  goods,  chat- 
tels and  lands,  or  against  liis  goods  and  chattels, (A)* 
or  against  his  goods,  chattels  and  body  (l)  And  when 
either  the  seizin  or  possession  of  lands  or  tenements, 
and  also  damages  and  costs  are  recovered  by  the  same 
judgment,  the  execution  issued  thereon  includes  a 
direction  to  deliver  seizin  or  possession  of  the  pre- 
mises recovered,  and  also  to  levy  the  damages  and 
costs  of  the  goods  and  chattcls,(?n)  or  goods,  chat- 
tels and  lands  of  the  defendant,(?i)  and  for  want 
of  such  goods  or  chattels,  or  goods,  chattels  or 
lands,  his  body  may  be  taken  and  committed  to 
prison,  as  in  cases  of  execution  issued  on  judgments 
in  personal  actions.(o) 

All  goods  and  estates,  attached  upon  mesne  pro- Goods  or  ci- 
eess  for  the  security  of  the  debt  or  damages  sued  for,  mu^t  i,e  t^j^g^ 
must  be  held  for  the  space  of  thirty  days  after  final '"  execution 

.  .  "^   1  .o    ,  ,.         it!  thirty  days, 

judgment  to  be  taken  m  execution,  and  il  the  creditor 
do  not  take  them  in  execution  within  that  time,  his 
-attachment  becomes  void.(|)) 

Executions  may  be  taken  out  at  any  time  after  the  ExecutioM 
«xi)iration  of  twenty-four  hours  after  iudarment   ren- " ''*"  ^^  ^^ 


taken  out. 


*  Execution  may  not  issue  against  the  body  of  the  sheriff,  Dor»n;rn«t 
the  body  of  an  executor,  administrator,  heir  or  devisee,  nor  against  llie 
body  of  a  debtor  discha)'g8d  from  prison,  on  being  admitted  to  tali-  ti»e 
oath  by  law  for  poor  ptisiincrs  for  the  same  debt. 

(0  St.  M.   ir.  982,     Book  II.  ch.    13. 

,>•;  Ibid.    I.   'iOO.     Oct.  30,   lis*. 

(A)   Ibid.   154,  li!2.     March  4,   1734,     March  J 2,    178-}-, 

(/)   Ibid.  GUi.  Oct.    30,     1784. 

(m)  Ibid.   144.  March  1  !,     173  4. 

{/,)   Ibid,  2ttl.  Oct.  y«,   rS4. 

(o)   Ibid. 

(jO  libfd.  007. 
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jxtci rios.  derctl,((/)  und  within  one  jcar  after  (he  entering  up 
^"''^^^^  or  sucli  jud,!;-nicnt,  and  an  alias  and  pluries  within 
one  year  afler  tlie  return  of  a  prior  execution  not 
salisiied,  but  if  more  than  a  year  elapse  between  the 
rendering  final  judgment  and  the  taking  out 'execu- 
tion Jliereon,  or  between  the  return  of  a  prior  execu- 
tion and  the  taking  out  another,  the  party  is  driven 
to  his  sfire  facias,  before  he  can  compel  satisfaction 
of  the  judgment  by  execution. (r) 

Goods  taken       When  any  goods  or  chattels  are  taken,  to  satisfy 
♦obeioid  at  ""  execution  issuing  upon  a  judgment  obtained,  sucli 
public  \e:i-    goods  or  chattels  must  be  safely  kept  by  the  officer, 
at  tlie  expense  of  tlie  debtor,  for  the  space  of  four 
days  next  after  they  are  so  taken,  and  if  within  that 
time  the  owner  shall  not  redeem  them,  by  otherwise 
satisfying  the  excfudon,    such   goods  and   chattels 
must  be  sold  at  public  vendue,  to  the  highest  bidder, 
having  first  been  advertised  hy  the  posting  up  noti- 
fications of  the  time  and  place  of  sale,  forty-eight 
hours  before  the  expiration  of  the  four  days,  in  the 
town  or  place  where  the  sale  is  to  be,  and  the  money 
arising  I'roni  f>;:ch  sale  must  be  applied  to  the  paying 
ciiaiges   and  the   satisfying  the   execution,  and  the 
oflieiM*  must  return  the  overplus  (if  any  there  be)  to 
Offir,!  must  the  debtor.     And  tin*  olfH-cr  >>ho  is  possessed  of  the 
cuitr'rH'Jrii.  **'^«'t'"<'"'^  ujcst  make   return  of  the  same,  witli  his 
doings   thereon,    particularly  describing  the   goods 
taken  and  sold,  and  the  sum  for  whieli  each  article 
Prnaiycn     Mas  struck  olT";  and  if  any  odlcer  be  guilty  of  any 

rViMi  1.1  laif  f'*'"'*'  '"  ^''*'"  S'l'*-"'  "1"  *"  ^''t'  return,  he  is  liable  to  the 
*'  (U'btor  to  |»ay  him  five  times  the  sum  defrauded,  to 

be  recovered  by  attion  of  the  case.(.s) 


(/)  St.    M.   I.    lo8.     March  17,    HSi. 
(/•)  Ibid.    IC,9.     Marcli  17,    ITBV. 
(#)  Ibid.   171.     Mtt'ch  n,   HBV. 
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When  on  process  of  ioi-cign  attachment,  the  plain-  ^^^^^^^i;;^- 
tiff  has  recovered  a  judgment  against  the  principal,  Kxecuiion  is- 
and   it  shall  have  appeared  hy  the  answer   of  the^"^'^^'"j.^P^°^"j^ 
trustee  that  he  was  at  the  time  of  service  on  him,  attachment, 

how  l€vi€«}. 

holden  or  bound  to  deliver  to  the  principal  at  some 
future  day  any  specific  articles  whatever,  other  than 
money,  such  trustee  may  on  demand  by  the  officer 
having  the  execution  in  his  hands,  issued  upon  the 
judgment  recovered  on  such  process,  deliver  to  him 
such  specific  article  or  articles,  or  so  much  and  such 
part  thereof  as  may  be  necessary  to  satisfy  such 
execution,  with  the  legal  fees  thereon.  The  value 
of  such  article  or  articles,  as  between  the  principal 
and  trustee,  to  be  estimated  and  ascertained  by  the 
appraisal  of  three  disinterested  and  discreet  men, 
one  to  be  chosen  by  the  trustee,  one  by  the  officer, 
and  one  by  the  principal  if  he  see  cause,  or  if  he 
neglect  or  refuse,  then  the  officer  must  appoint  two 
of  the  appraisers,  Avho  must  be  sworn  before  a  jus- 
tice of  the  peace  in  and  for  the  county,  where  such 
article  or  articles  are  to  be  delivered,  faithfully  and 
impartially  to  appraise  the  same.  And  the  said 
justice  and  appraisers  must  make  on  such  execution 
a  certificate  of  their  respective  doings.  Provided, 
however,  that  in  all  eases  Avhere  by  the  terms  of  the 
contract  between  the  principal  and  the  trustee,  any 
mode  is  pointed  out  for  ascertaining  the  value  of 
such  specific  articles,  the  principal  and  trustee,  or 
cither  of  them,  may  have  their  value  thus  estl:nated 
and  ascertained.  And  in  either  case,  the  officer 
must  proceed  to  sell  such  articles,  and  conduct  ia 
the  sale  thereof  as  in  otlicr  cases  of  sales  of  per- 
sonal property  on  execution,  the  overplus,  (if  any 
shall  be,)  after  satisfying  the  cxeeulioa  and  officer's 
fees,  he  must  pay  over  to  the  principal  if  within  his 
precinct,  otherwise  to  the'tru8tee.(f) 

(0  St.  M.  II.  679.     Feb.<23,   1793. 

vor,.  ir.  18 
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ixfci  noN.  When  any  ihare  or  shares,  or  interest  of  any  per- 
son in  any  turnpike  bridge,  canal,  or  other  company 
incorporated  by  tlic  legislature  of  the  cominon- 
Meultli,  shall  be  taken  on  execution,  an  attested 
(•oj>v  or  copies  of  such  execution  must,  by  the  oificcr 
holding  the  same,  be  left  with  the  clerk  and  trea- 
surer, or  cashier,  of  such  company,  and  so  many 
of  said  shares,  or  so  much  of  said  interest  may  be 
sold  on  execution,  at  public  vendue  to  the  highest 
bidder,  as  shall  be  sufllcient  to  satisfy  the  same,  and 
the  charges  of  the  sale,  afler  (he  officer  shall  have 
Lery,  i.ox  givcn  Hoticc  iu  AvHting  of  the  time  and  place  of  sale 
But'ictgivcn.  to  the  judgment  debtor,"  by  leaving  the  same  at  his 
last  and  usual  place  of  abode,  if  tvithin  the  county 
in  wliich  the  officer  dwells,  and  shall  have  given 
public  notice  of  the  said  time  and  place  of  sale,  by 
posting  up  notifications  thereof  in  one  or  more  public 
places  in  the  town,  district  or  plantation  where  such 
sale  is  to  be  made,  and  also  in  one  or  more  public 
places  iu  the  tno  adjoining  towns,  thirty  days  at 
least  In-'fore  the  time  of  sale ;  aud  further,  shall  have 
caused  an  advertisement,  expressing  the  time  and 
plate  of  sale,  and  against  whom  such  execution  shall 
liavc  issued,  on  a\  Inch  such  shares  or  interests  have 
been  taken,  to  be  published  three  weeks  successively 
btforc  the  day  of  sale,  in  some  public  newspaper 
printed  iu  tlie  coun(y  Mhere  the  sale  is  to  be  made, 
if  any  such  be  (berciu  printed,  and  in  case  no  such 
paper  in  printed  therein,  then  shall  have  caused 
sueh  advcrliNcment  (o  be  published  in  some  public 
nc\»spaper  priulod  in  the  nearest  county  wherein  a 
newspaper  shall  be  published.  But  in  case  the  judg- 
jucnt  «UI)tor  hah  at  no  time  resided,  or  does  not  then 
•Iwell  in  sueb  couuty.  tlie  posting  up  such  notifica- 
fionii  and  publisliinjj  such  advertisements  in  manner 
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aforesaid,  shall  be  deemed  suflBcient  notice  of  such  exertion. 
s{ile.(u) 

In  case  the  shares  or  interest  so  notified  for  sale 
shall  not,  for  want  of  purchasers,  be  disposed  of  at 
the  time  appointed  for  sale,  the  officer  must  adjourn 
the  sale  for  a  time  not  exceeding  three  days,  and 
from  time  to  time,  until  the  sale  be  completed,  and 
the  surplus  monies,  if  any  there  be  arising  from  such 
sale,  beyond  satisfying  the  execution  and  necessarj- 
intervening  charges,  the  officer  must  pay  to  the 
debtor,  or  deposit  the  same  with  the  treasurer  or 
cashier  of  the  corporation,  for  the.  benefit  of  the 
debtor,  and  subject  to  his  order.(r) 

And  in  case  the  officer  making  such  sale,  or  the  Vendue  may 
purchaser  or  purchasers  of  any  such  shares  or  in-  *^  ^  J°  "^^ 
terest,  do  cause  an  attested  copy  or  copies  of  such 
execution,  and  the  officer's  return  thereon  to  be  left 
with  the  clerk  and  treasurer,  or  cashier,  within 
fourteen  days  after  the  sale  is  completed,  and  pay 
for  the  recording  the  same,  such  purchaser  or  pur- 
chasers will  be  thereby  entitled  to  such  shares  or 
interest,  with  all  the  privileges  appertaining  thereto; 
and  the  income  and  dividends  which  may  have  ac- 
crued, or  been  made,  subsequent  to  the  attachment 
thereof  on  mesne  process.(tc) 

Whenever  an  officer,  having  a  Atrit  of  attachment 
or  execution  against  any  person  interested  in  any  / 

such  company,  shall  exhibit  to  the  clerk  or  cashier 
thereof  such  writ  or  execution,  and  request  a  cer- 
tificate from  him  of  the  number  of  shares  or  amount 
of  interest  owned  by  the  debtor  in  such  company,  it 

(u)  St.  M.  IV.  261,  26*.     March  8,   1S05. 

(i)  Ibia. 

(w)  Ibid.  26Z,  263.     March  8,  1805. 


rK»  SHERIFF,    COltONER  &  CONSTABLE. 

r^rrv^v.   gh;,]!  i,e  thr  duty  of  siuU   clerk  or  cashier  to  give 

""^^""^    such  oHicer  a  cerliiicatc  of  the  nuniher  of  shares,  or 

amount  of  interest  held  and  owned  by  the  debtor  in 

such  company,  and  therein  express  the  numbers  or 

oihcr  murks   vhereby  such  shares  or  interest  are 

designated.     And  in  case  such  clerk  or  eashier  shall 

refu>*o  to  make  and  deliver  to  the  officer  such  eer- 

/         tifirate,  or  shall  wilfully  make  and  deliver  a  false 

certificate  thereof,   such  clei'k  or  cashier  shall  be 

liable  to  pay  to  the  creditor  the  full  contents  of  such 

execution,  and  the  amount  of  the  judgment  which 

may  be  recovered  by  the  plaintiff  on  such  writ  of 

attachment,  and  the  same  may  be  recovered  by  the 

Judgment   creditor   in   an    action   of   debt,    in    any 

court  proper  to  try  the  same. (a') 

ivcfuiion  Whenever  any  judgment  is  obtained  in  any  court 

niay  be  iaiis-jjj  iiijg  gj^to,  for  a  sum  of  monev,  or  other  specie, 

ficd  bv  rial 

CXI  ate  tn  ken  and  such  judgment  is  not  satisfied  by  the  person  or 
and  apprai*-  pj^^gypg  against  whom  it  was  rendered,  by  money  or 
oilier  specie,  and  the  creditor  can  find  no  personal 
etvtatc  to  his  acceptance,  wherewith  to  satisfy  his 
exccufion,  and  shall  think  proper  to  levy  the  same 
ii[)on  Ihc  debtor's  real  estate,  the  officer  to  whom  the 
execution  is  directed  and  delivered  must  cause  three 
App.aiscr*.    disinterested  and  discreet  men,  being  freeholders,  in 

,,p^       tin-   county,   one    (o    he    chosen   by   the    creditor  or 

creditors,  and  by  the  dcI>(or  or  debtors  whose  land 
is  (o  l)c  <:il»cri,  if  tlicy  sec  cause,  and  a  third  by  the 
nfllcrr  :  :ind  if  flic  debtor  or  debtors  neglect  or  rc- 
fiifcc  t«(  choose  as  aforesaid,  the  officer  must  appoint 
one  for  siicli  (h'i)(or  or  »U;bfors,  to  be  sworn  before 
one  of  the  ju'-ticrs  of  ihe  peace  of  the  same  county, 
faithfully  and  impartially  to  appraise  such  real 
'■'(ate  as  sliall  lir  shown  to  them,  who  shall  ajjpraise 


(*)  SI.  M,   IV.  263,     Martb  8,   IBO:;. 
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the  same,  to  satisfy  the  same  execution  with  all  fees,  execi.ti«i«. 
and  must  set  out  such  estates  by  metes  and  bounds,  such  estates 
and  the   officer  must    deliver  possession  and  seizin  ^^J^^  °J|^^y 
thereof  to  the  crediter  or  creditors,  his  or  their  at-bouniis. 
torney.     And  when  the  real  estate  of  the  debtor  is  How  to  pro- 

'       .    .  .  .     cc«d  on  lantlj 

held  in  joint  tenancy,  in  coparcenary,  or  tenancy  iiih^.]r\  ,„  joint 
common,  with  the  real  estate  of  other  persons,  the^^"^"'^)'  ^* 
said  officer  may  extend  execution  on  such  debtor  or 
debtors'  real  estate  held  as  aforesaid,  or  paK  thereof, 
describing  the  same  with  as  much  precision  as  the 
nature  and  situation  thereof  will  admit,  and  give  the 
creditor  or  creditors,  his  or  their  attorney,  seizin 
or  possession  of  such  debtor  or  debtor's  real  estate 
held  as  aforesaid,  or  part  thereof,  to  hold  in  com- 
mon with  the  said  other  persons,  which  execution 
being  returned,  with  the  doings  thereon,    into  the 
clerk's  office,  and  before  such  return  into  the  clerk's 
office,  or  afterwards,  and  within  three  months  re- F.xecutioa 
corded  in  the  registry  of  deeds  in  the  county  ^^^^'^'^  ^l^dwheu  re- 
the  land  lies,  shall  make  as  good  title  to  such  credi- cordeu v\ itiiu 

,,     .      -     .  ,  .  3  mouths, 

tor  or  creditors,  his  or  their  heirs  and  assigns,  as. 
the  debtor  had  therein.(i/) 

And  when  the  real  estate  extended,  cannot  be  di-J^«";**  ""** , 

profitimav  be 

vided  and  set  out  by  metes  and  bounds  as  belore  pre- extemted  "on 
scribed,  nor  by  the  description  before  directed,  the  ^'^^^"^JJ"' '^^ 
rents  and  profits  of  sucli  real  estate  may  be  extended  enab>  the 
upon   execution,    and   the  officer   shall   give    seizin  ,j^jij,fy  ^^i^  j.,. 
thereof  to  the  creditor  or  creditors,  his  or  their  at-^cauon. 
torney,  and  cause  the  person  in  possession  and  im- 
provement to  attorn  and  become  tenant  to  such  cre- 
ditor or  creditors,  and  pay  the  rent  to  him  or  them 
accordingly,  and  upon  refusal  thereof  to  turn  the 
person  so  refusing  out  of  possession,  and  give  seizin 
and  possession  Of  the  same  to  the  ereditor.(s;) 

Oi)  St.  M.  I.  ir>9.     March  17,  1784. 

(?)  Ibid.  I.  170,  171.     March  17,  1784.     II.  99  Appendix  xxxv. 
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ixict:.o>.  AVlicn  anv  ri^ht  in  equity,  of  redeeming  real  estate 
Hqu.tie«of  inorti^aged,  is  taken  by  exeeaition,  the  officer  must 
rtdeuipioa    n,ate  sale  of  the  same  at  public  vendue,  and  make, 

f>  be  sold  at  ii.ii.ii 

«.uiJu«.  c'\r(utc  and  deliver  to  the  highest  bidder,  a  good 
and  Mittitient  deed  or  deeds,  of  the  estate  so  sold. 
And  in  ease  of  such  taking,  the  officer  must  give 
notice,  in  writing,  of  the  time  and  place  of  sale,  to 
the  debtor  in  person,  or  by  leaving  the  same  at  his 
last  and  usual  place  of  abode,  and  must  post  wp 
notilications  thereof,  in  two  or  more  public  places  in 
the  town,  district,  or  plantation  in  which  such  mort- 
gaged estate  is  situated,  and  also  in  one  or  more 
public  places  in  two  adjoining  towns,  thirty  daj  s  at 
least  before  the  time  of  sale,  and  must  cause  an  ad- 
vertisement of  the  time  and  place  of  sale,  to  be  pub- 
lished tlu'ce  weeks  successively  before  the  day  of 
sale,  in  some  public  newspaper  printed  in  the  county 
in  which  such  real  estate  lies,  if  any  such  newspaper 
i")  there  printed.  And  such  notifications  being  given, 
or  posird  up  within  thirty  days  after  judgment  given, 
whereon  sucli  execution  issued,  the  attachment  will 
iiold  the  equity  so  attached,  until  the  levy  of  such 
<\tM  iiJion  can  I)c  completed,  in  manner  herein  after 
•icsirihed.  And  if  the  estate  so  notified  for  sale, 
^hall  not  be  (U^^posed  of  at  the  time  and  place  ap- 
[luinted,  the  officer  must  adjourn  tlie  vendae,  not 
rxrrcding  Ihn-c  (hiys.  and  so  from  time  to  time  until 
the  j*ale  iH  comph-tcd.  And  the  surplus  monies  (if 
:»ny  (hen-  I»c,)  arising  from  such  sale,  beyond  satis- 
iSing  the  debt,  costs,  and  necessary  intervening 
•tliargcj4,  the  officer  must  return  to  the  dcbtor.(a) 

>vn»Mi.  OM  Mhincvrr  ;iii  olllccr  sliall  Jiavc  in  his  hands  any 

'Totbl.I'k"^  "luiH-y,  arising  fiuin  the  sale  of  shares  or  interest  of 
mt--,  ,n»    i».  any  person  in  any  turnpike  bridge,  canal,  or  other 

-i)  St.  M.   11.  854,  Hbi>.     MaroU  1,  HP!*. 
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oompany,  incorporated  by  the  legislature,  or  from  cxEcimoN. 

the    sale  of  any   equity  of  redemption,  or  personal  applied  to 

property,  more  than  sufficient  to  satisfy  the  execu-^^^^j[j[j°[^^" 

tion  or  executions  on  which  such  shares  or  interests,  against  tiie 

.,«,,.  ,  ,  »tnnc  debtor. 

equity   ol    redemption,    or  personal   property   were 

taken  and  sold,  such  officer  shall  apply  the  game 
surplus,  or  such  part  tliereof  as  may  be  necessary 
to  the  payment  of  any  other  execution  which  he  may 
have  in  his  hands  against  the  saoie  debtor,  or  which 
may  be  delivered  to  him  before  he  shall  have  paid 
over  such  surplus.  Provided,  however,  if  such  share 
or  interest,  equity  of  redemption,  or  personal  pro- 
perty sliall,  before  such  sale,  have  been  attached  on 
•riginal  process,  other  than  that  on  which  such  exe- 
cution shall  have  issued,  or  shall  have  been  taken  on 
some  other  execution,  and  the  said  officer  is  duly 
noliilcd  thereof,  he  shall  hold  such  surplus  monies 
suliject  to  such  attachment  or  execution,  and  must 
apply  the  same  to  the  payment  of  the  execution  which 
shall  issue  on  the  judgment,  which  may  be  rendered 
«n  such  original  process,  and  delivered  to  him  within 
thirty  days  after  the  rendition  of  such  judgment,  or 
to  the  payment  of  the  execution  by  which  such  shares 
or  interest,  equity  of  redemption,  or  personal  pro- 
perty had  been  taken,  according  to  tlie  priority  in 
regard  to  time  of  such  attachment  or  taking  in  exe- 
cution, (/j) 

The  sheriff  or  other  officer,  to  whom  a  writ  ef 
seizin  of  dower  is  directed,  uiust  cause  the  dower 
to  be  set  forth  by  three  disinterested  freeholders  of 
the  same  county,  under  oath  administered  by  any 
justice  of  the  peace,  to  set  forth  the  same  equally 
and  impartially,  without  favour  or  afieetion,  us  coTr- 


(A)  St.  M.  IV.  263.  Qii.     Maich  3,  IStT.* 
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EXEcuT.oK.  veniently  as  may  be.     And  where  no  division  can  b« 
""^""^^^    made  by  metes  and  bounds,  dower  must  be  assigned 
in  a  special  manner,  as  of  a  third  part  of  the  rents, 
issues,  or  profits,  in  manner  aforesaid.(c) 

No  person  upon  whom  sentence  or  judgment  of 
death  shall  be  passed,  or  given  by  the  justices  of  the 
superior  court  of  judicature,  court  of  assize,  and 
general  gaol  delivery,  shall  be  executed  and  be  put 
to  death,  in  pursuance  of  such  judgn>ent,  before  the 
whole  record  of  such  proceedings  or  case  be  certified 
by  the  clerk  of  the  same  court,  under  the  seal  there- 
of, to  the  supreme  executive  authority  of  the  state, 
nor  until  a  warrant  shall  be  issued  by  the  said  su- 
preme executive  authority,  under  the  great  seal  of 
the  state,  with  a  copy  of  the  record  thereto  annexed, 
directed  to  the  shcrifi*  of  the  county  where  the  trial 
of  the  person  so  attainted  as  aforesaid  was  held, 
commanding  the  same  sheriff  to  cause  execution  to 
be  done  upon  the  person  so  attainted  as  aforesaid,  in 
all  tilings  according  to  the  judgment  against  him. 
And  the  sheriff  to  whom  such  warrant  is  directed,  is 
authorized  and  required  to  execute  the  same  in  due 
form  of  law.(rf) 

Whenever  any  person,  sentenced  by  the  justices  of 
the  suj)reme  judicial  court  to  suiTcr  the  punishment 
of  death,  shall  niake  application  to  the  governor  for 
pardon,  and  the  governor  shall  think  proper,  by  and 
with  the  advi(ie  of  the  council,  to  grant  such  pardon, 
on  condition  tliat  tlie  person  thus  sentenced  be  im- 
prisoned, or  confined  to  liard  labour  during  his  or 
her  natural  life,  or  for  a  certain  term  of  years,  in 
ihc  tondition  of  such  pardon  to  be  expressed,  the 


M  St.  iM.   I.    U?.   113.     March  11.    173-i. 
i'J)  lbi<.l.  11.   '03.'.     Appeiiilix  Ixxli. 
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governor  is  authorized,  in  order  to  carry  the  same  execution. 
into  effect,  to  issue  his  warrant  or  warrants,  directed 
to  all  proper  officers,  and  the  said  officers  are  holden 
to  serve,  execute,  and  obey  the  same,  in  the  same 
manner  as  if  such  imprisonment  or  confinement  had 
been  the  punishment  in  the  original  sentence. (e) 


(e)  St,  M.  IV,  212,  21».     Mareh»6,  lt04. 


VOL.  11^  ^^ 
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V.  WARRANTS  OF  DISTRESS. 

"WHENEVER  any  officer  shall  receive  a  warraA 
of  distress,  issued  on  any  judgment,  reeovered  in 
the  name  or  for  the  uso  and  benefit  of  the  common- 
wealth, for  any  sum  or  sums  of  money,  in  any  of  the 
courts   of  law  within  the   cemmonwealth,   reciting 
s*ieh  judgment,  and  directed  to  such  officer  under 
the  seal  of  such  court,  signed  by  the  clerk  thereof, 
and  bearing  test  of  the  chief  or  first  justice  thereof, 
and  made  returnable  in  the  same  time  and  manner 
as  other  judicial  Avrits  are,  such  officer  may  levy  the 
monies  mentioned  and  expressed  in  such  warrant,  of 
the  money,  goods  or  estate,  of  the  debtor,  or  debt- 
ors therein  named,  and  for  want  thereof,  his  or  their 
body  or  bodies  take,  and  him  or  them  commit  to 
the  keeper  of  the  common  gaol  of  the  county  where 
apprehended.     But  in  all  cases,  the  sum  or  sums  of 
money  mentioned  in  such  warrant,  must  be  satisfied 
out  of  the  personal  estate  of  the  debtor,  where  it 
can  be  done.     And  before  the  sale  of  any  personal 
estate  by  virtue  of  sueh  warrant,    notice  must  be 
given  of  tlie  time  and  place  of  sale,  by  posting  up 
notifications  thereof,  by  the  officer  executing  such 
warrant,  iu  tMO  or  more  public  places  in  the  town 
or  plantation  where  the  warrant  is  executed,  and 
within  Mhic'h  the  sale  must  be,  four  days  at  least 
before  tlie  time  of  sueh  sale.     And  when  it  shall  be 
necessary  to  dispose  of  real  estate,  to  satsify  «uch 
warrant  in  whole  or  in  part,  the  officer  executing 
tlie   same  must  give  public  notice  of  the  time  and 
place  of  sale,  by  posting  up  notifications  thereof,  in 
two  or  more  public  places,  in  the  town  or  plantation 
where  the  estate  lies,  and  in  two  or  niDre  public 
j)lacc3   in  two  adjoining  towns,    thirty  days  beforo 
iim«k  time  ©f  sale  5  and  if  the  snm  necessary  to  be 
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Raised  by  Ictv  on  real  estate  amount  to  one  hundred  warbakts  or 

*'  ^  .  DISTRESS. 

pounds,  the  officer  must  also  cause  an  advertisement  v.<^-v>^ 
of  the  time  and  place  of  such  sale,  to  be  published 
in  some  public  newspaper  printed  in  the  county 
wherein  such  real  estate  lies,  three  weeks  succes- 
sively before  the  day  of  sale,  if  any  such  newspaper 
be  there  printed,*  but  if  not,  in  a  newspaper  printed 
in  the  cammonwealth,  nearest  the  county  where  such 
land  lies.  And  if  the  estate  so  notified  for  sale,  he 
not  disposed  of  at  the  time  and  place  appointed,  the 
officer  must  adjourn  the  vendue  not  exceeding  thre« 
days,  and  so  from  time  to  time  until  the  sale  shall 
be  completed ;  and  such  officer  must  make-,  execute, 
acknowledge,  and  deliver,  to  the  highest  bidder,  a 
good  and  sufficient  deed  or  deeds  of  such  real  estate 
so  by  him  sold,  which  shall  be  effectual  to  all  intents 
and  purposes,  to  convey  the  debtor's  title  in  such 
real  estate  to  the  vendee,  his  heirs,  executors  or 
administrators,  as  if  the  same  had  been  made  by 
such  debtor  or  debtors,  subject  to  redemption  withia 
one  year,  in  manner  by  law  provided.  But  if  judg- 
ment be  moved  against  any  person  or  persons,  whose 
estate  or  estates  are  confiscated,  become  forfeit,  or 
otherwise  transferred  to  the  use  of  the  common- 
wealth, execution  must  be  levied  in  the  same  manner 
as  in  case  of  judgments  moved  by  one  individual 
against  another,  in  their  private  capacities  respec- 
^vely.(ft) 

When  any  sheriff  shall  receive  from  the  treasurer  sheriff  to 
and  receiver  general,  such  warrants  as  he  shall  from  ^'^^"*""''^  ■■*>*« 

'-'  warrants  to 

time  to  time  be  ordered  to  issue,  for  tlic  assessing asscssais,. 
any  rate  or  tax,  such  sheriff  must  immediately  dis- 
pose of  and  transmit  the  same  to  the  assessors  of  the 
several  towns,  districts  and  plantations,  within  his 

C^)'Sft.-M:  I.  172;  173,     March  17,   1784. 
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tvARp.ASTs  «F  county,    according    to    tlic   direcftions    thereof,    for 

i^^l^    which  he  shall  have  a  reasonahle  allowance,  ordered 

And  to  have  ^    ^j^^  couvt  of  sessions,  of  the  same  county,  to  h» 

a  reasonable      "^  i  •     i       •         j.i_ 

allowance  paid  out  of  the  county  treasury,  upon  his  laying  the 
thcreior,  if,  ^jj^^^jj^  thereof  hefore  said  courts  hut  no  allowance 
shall  be  so  made,  unless  the  sheriff  produce  a  cer- 
tificate from  one  of  the  assessors,  or  the  clerk  of 
each  town,  district  or  plantation  in  his  county,  or 
other  satisfactory  evidence  of  their  having  respec- 
tively received  such  waiTants  as  afoi-esaid.(t) 

Sheriff  must  "Whenever  a  sheriff,  or  deputy  sheriff,  shall  re- 
tress  warrants  ceive  any  warrant  of  distress  against  any  deficient 
against  deli-  constable,  or  collector,  directed  to  such  sheriff,  or 

cient  consta- 

Mes  and  col- deputy  sheriff,  under  the  hand  and  seal  of  the  trea- 
i<?ctor!«.         surer,  and  receiver  general  of  the  commonwealth,  or 
under  the  hand  and  seal  of  any  treasurer  or  receiver 
x)f  any  county,  town,    district,   plantation,  precinct 
or  parish,  every  such  sheriff  and  deputy  sheriff,  so 
receiving  such  warrant  as  aforesaid,  must  without  de- 
lay execute  the  same,  according  to  the  directions 
And  make  re- therein  givcn,  and  make  return  of  his  doings  thereon 
turn  in  area- ^jjj^Q  the  treasurer  who  issued  the  same,  within  a 

sonauTfc  time. 

reasonable  time  after  the  return  day  in  the  satne 
mentioned,  with  the  money,  if  any,  that  he  hath  re- 
ceived and  collected  by  virtue  thereof.  And  where 
the  same  shall  necessarily  be  returned  unsatisfied, 
or  satisfied  in  part  Only,  such  treasurer  may  issue  an 
alius  for  such  sum  as  may  remain  due  on  t'le  return 
of  the  first;  and  so  totics  qvoliest  wliich  reasonable 
KcasonaWic  timc  after  the  return  day  shall  be  computed  at  the 
'wLn  mdcsV^*^  ^^  forty-eight  hours  for  every  ten  miles  distance 
from  the  dwelling  house  of  the  sheriff,  or  his  deputy, 
to  the  place  M'licre  the  warrant  may  be  returnable ; 
and  any  sheriff  or  deputy  sheriff,  who   shall  make 


(A)  SI.  iM.   r.  265.     Feb.  I'",   ITS*;. 
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default  in  accounting  for  and  paying  in  the  n»o«^<^s  ^'';,';';;",;" 
lie  may  have  collected  and  received  of  any  deficient    ^-"-v^^ 
€olleetor  or  constable,  by  warrant  of  distress  as  afore-  ^j.'^'^.^.  '^J'^i^^'" 
said,  or  in  making  return  of  his  doings  within  a  rea-make  default 
sonable  time  as  aforesaid,  shall  be  liable  to  pay  thCpayroeut  oi 
whole  sum  in  such  warrant  of  distress  mentioned;'*^"*'- 
and  the  treasurer  and  receiver  general  of  the  com- 
monwealth, and  the  treasurers  of  the  counties,  towns, 
districts,  precincts,   and  parishes  respectively,   arc 
authorized  to  make  out  their  warrants  respectively, 
directed  to  the  coroner  of  such  county,  where  any  CorcMier  lo 

,._  ,.,  .-i/..  /»  •!  serve  distreiis 

sheriff  or  his  deputy  is  deficient  as  alorcsaid,  re-^^„r,antsa- 
quiring  them  respectively  as  aforesaid,  to  distrain  ^^I'fi*^',!'',*^*^,^;^*^* 
the  same,  upon  the  estate  real  and  personal  of  such  shfiiitis. 
deficient  sheriff,  or  his  deputy,  as  is  before  directed, 
with  respect  to  the  sheriff  or  his  deputy  making  dis- 
tress upon  the  estate  of  deficient  constables  or  col- 
lectors, which  warrant  the  coroner  of  any  county 
respectively  is  empowered  and  required  to  cxeGutc.(c) 

When  any  warrant  of  distress,  issued  hy  the  trea- 
surer of  the  state  or  treasurer  of  any  county,  tov,  ii, 
district,  plantation,  precinct  or  parish,  to  the  sheriff' 
or  his  deputy,  or  to  the  coroner,  shall  be  levied  on 
the  lands,  tenements,  or  hereditaments  of  any  defi- 
cient constable,  slierifT,  or  deputy,  the  oiSeer  execut- ^**'^'''  "^- 
ing  such  warrant  of  distress  shall  make  sale  thereof,  wan anu  of 
at  public  vendue  to  the  highest  bidder,  and  execute  se^'a^t**e"*^"g 
a  good  deed  or  deeds  of  bargain  and  sale  thereof  to  '*^''  estate, 
the  purchaser,  having  first  given  notice  of  the  time  (leeds'artcr 
and  place  of  sale,  by  putting  iip  advertisements,  at  ^\^'^l''»^f ''^*'^* 
least  fourteen  days  previous  thereto,  in  two  or  jnorefuuieendays. 
public  places  in  the  town  or  place  wliere  such  lands 
or  tenements  lie  ;  as  also,  in  the  two  adjacent  towns ; 
and  all   deeds  and  conveyances  of  any  such  land, 

(,->  St.  M.  L  C66,  '266,  C('«,     Vth.  )Sf  '"Si. 
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*AB«AK,i  er  duly  executed  as  aforesaid,  shall  be  good  and  effectual 
^^^1!^    in  law  unto  the  purchaser,  his  heirs  and  assigns  for- 
ever, to  all  intents  atid  purposes,  as  though  executed 
by  the  deficient  constahle,  sheriff  or  deputy.     And 
in  case  the  produce  of  such  lands  and  tenements  shall 
not  satisfy  the  sum  or  sums  mentioned  in  the  said 
warrant  or  warrants  of  distress,  together  with  rea- 
ionable  charges  arising  thereon,  then  the  tre«,surer 
i&suing  such  warrant,  shall  issue  an  alias  warrajit  of 
distress  for  such  remaining  sum  or  sums,  and  the 
roi  »»antof    officer  executing  the  same,  for  want  of  estate  shall 
rommitTon-  take  the  body  of  such  deficient  constable,  coliector, 
•table,  coiiec-  ^j.  deputv  sheriff,  and  him  commit  unto  the  common 

tor,an(l  depu-  r.'  ,,i  ^mii-II 

ly  »ijei  iff,  who  gaol  of  the  county  whereto  he  belongs,  until  he  shall 
Ss,  Tnjoy  pay  the  same.  And  when  so  committed,  every  such 
the  liberty  of  constable,  collector  and  deputy  sheriff,  shall  be  ad- 
fUesaoi  y^'^ij^j^^g^j  ^Q  ^Yie  liberty  of  the  gaol  yard,  on  their  pro- 
curing sufficient  bonds,  in  the  same  manner  as  by- 
law is  jirescribed  for  other  debtors.((I) 

Aru;»  anil  jn  no  casc  "whatever  shall  any  distress  be  made  or 
ie'Tt'liri^ou  taken  from  any  person,  of  his  arms,  or  household 
for  tradesmen    .pjjgjij    neccssary  for  Upholding  life,  nor  of  tools 

Mti'l  beaits  ot  *^  n       1  •  1 

v\u  plough,    or  implements  neccssary  for  his  trade  or  occupation, 
^inpt  ^romj^^^^^^  ^^  ^jjp  plough,  necessary  for  the  cultivation  of 
his  improved  land,  nor  of  bedding  or  apparel  neces- 
sary for  him  and  his  family.(e) 

jjherifFtoievy     Wliencvcr  thc  assessors  of  any  town  or  diitrict  fail 

warrant  from  .        »       o     ,  .  .  > 

itute  trranur-of  the  duty   rcqiurcd  of  them,  in  not  assessing  and 

*  '  "wh**'*"-'^PP"''t'""'"f?  **"y  ***to  or  tax  on  thc  inhabitants,  or 

pled  tonaiemcstatcH  of  such  towii  or  district,  such  assessors  having 

p«ceived  u  warrant  from  the  tveasurer  and  receiver 

gsner^U  commanding  them  to  make  such  assesment> 


(d)  St.  M.  I.  269.,  «7©.     Feb.   16,  lli^. 
if)  IW.  i;7^ 
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4cc.  and  a  warrant  shall  be  issued  by  such  treasurer  wAtnAjrr*  o> 
against  such  assessors,  directed  to  the  sh©nff  of  tl»«  v^^^v-^-^ 
county,  or  his  deputy,  in  which  such  town  or  district 
lies,  by  distress  and  sale  of  the  estate  real  and  per- 
sonal of  such  deficient  assessors,  to  levy  the  sum 
which  they  ought  to  have  assessed  and  apportioned 
as  aforesaid,  and  for  want  of  such  estate  of  such  as- 
sessors to  take  their  bodies,  and  them  imprison  un- 
til they  pay  the  same,  it  is  the  duty  of  such  sheriff 
or  his  deputy  to  execute  the  same  accordingly. (jO 

When  any  town  or  district  shall  neglect  to  choose  J^^*'^^*^*^'^^ 
a  constable  or  collector,  or  any  plantation  shaH  neg- choose  cou- 
lect  to  choose  a  collector,  to  gather  the  rates  or  tax  fgot„r  sheriffs 
granted    by   the  ereneral  court,    the  sheriff  of  theareempower- 

o  •'  -^  ed  to   collect 

county  or  his  deputy,  having  received  an  assessment  ux«s,  &<n 
made  of  the  proportions  of  the  several  persons  rate- 
able in  such  town,  district,  or  plantation,  together 
with  a  warrant  under  the  hands  of  the  assessors  of 
such  town,  district,  or  plantation,  duly  chosen  by 
them  respectively,  or  under  the  hands  of  such  as- 
sessors, appointed  by  the  court  of  general  sessions  of 
the  peace  in  the  county  Avhere  such  deficient  town, 
district,  or  plantation  lies,  arc  empowered  and  direct- 
ed to  collect  such  rates  or  taxes.(^) 

And  the  sheriff,  or  his  deputy,  upon  the  receiving  sheriff  t« 
such  asscsmcnt  and  warrant  for  collecting  it,  must(regstiii30 
forthwith  post  in  some  public  place  of  the  town,  dis-<J»yf  ^^^^ 
trict,  or  plantation  assessed,  an  attested  copy  olihe  assigu- 
such  assesssment  and  warrant,  and  shall  make  no  fli .  ^j".*^t*f"f 
tress  for  any  of  the  sums  so  assesssed,  until  after coUectiny if. 
thirty  days  from  the  posting  it  as  aforesaid ;  and  any 
perjen  or  persons  paying  the  sum  or  sums  respec^ve^ 


(/)  St.  M.  I.  277.     Feb.  «0,  HSiJ. 
l^  Ibid.  'i9o.     Bdatch  i't»,  i78(i. 
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BisTme.;!. 


Hit  fees. 


AWAsri  o?iy  assessed  on  hiin  or  them  to  the  sheriff,  before  the 
expiration  of  the  aforesaid  thirty  days,  shall  pay  at 
the  rate  of  five  per  centum,  over  and  above  the  sum 
assessed  to  the  sheriff,  for  his  fees,  and  no  more;  but 
all  sut'h  as  shall  neglect  to  pay  the  sums  assessed, 
fci'vond  the  thirty  days  aforesaid,  shall  be  proceeded 
against  by  the  slieriff  by  ^vay  of  distress,  or  commit- 
ment to  gaol,  in  the  manner  collectors  arc  by  law  to 
distrain  or  commit  to  gaol.  And  the  shcrifF,  or  his 
deputy,  may  require  suitable  aid  for  that  purpose, 
aud  they  bhall  each  one  pay  the  fees  for  the  sheriff's 
service  and  travel,  as  in  other  cases  Avhcre  distress 
is  made  on  the  person  comitted.(/i) 

7onii<    &r.       ^"*1  if  ^'^^^  inhabitants  qualified  to  vole  in  town 

»ir<iectiii7  to  nfTairs    of  any  town,   district,  or  plantation,    Cror.i 

ors,  bNte  and  which  any  state  or  county  tax  is  due,  or  shall  be  re- 

cou.ity  irea-  qy'n.ijj    iic<;lcct  to  choosc  and  keep  in  office  assessors 

warrants  to    to  asscss  tlic  samc  as  the  law  requires,  the  treasurer 

iiio.int  of  ta*i  <*f  *^^  state,  or  of  the  county  for  the  time  being,  is 

•KJiiutiniiab  unf  horlzud  aud  directed  to  issue  his  warrant  under  his 

loiTns  uc.     hand  ami  seal,  directed  to  the  sheriff  of  the  county, 

dt  Nt"- To  "l^''  '''^  ''*'P"^y»  requiring  him  to  levy  and  collect  the 

«>ute    sucii  Mim   mentioned,  I)y  distress  and  sale  of  the  estates 

;.„_''   '       real  anil   personal   of  any  inhabitant  or  inhabitants, 

of  such  deficient  town,  district,  or  plantation.    "Which 

wiiri'ant  ihc  said  sticriff,  or  his  deputy,  is  cmpoAvered 

and  directed  to  execute,  observing  the  samc  rules 

and  regulations  as  are  l»y  law  provided  for  satisfying 

warraiMs  against  (Irndi'm  collectoi's  of  pui)lic  taxes. 

Aud  it  i-.  the  duly  of  thr  said   sheriff,  or  his  deputy, 

on  receiving  the  :<aid  warrant,  furth>\ith  to  tninsniit 

an  attested  copy  thereof  to  the  select  men,  or  clerk 

•f  the  li)\>n,  tlistri'f,  or  plantation  named  therein  : 


.*)  St.  \t.  I.    Marcli  IG,  17»v. 
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and  if  the  assessor  shall  within  sixty  days  from  the  warrant  or 
receipt  of  such  attested  copy,  deliver  to  the  said  v.*rv-^ 
sheriff,  or  his  deputy,  a  certificate  according  to 
law  of  the  assessment  of  the  tax  or  taxes  required 
by  said  warrant,  and  pay  the  officer  his  Icj^jal  fees, 
he  shall  forthwith  transmit  the  same  certificate  to 
the  treasurer  from  whom  such  warrant  issued,  and 
return  the  same  un3atisfied.(i) 

And  if  such   inhabitants    shall   choose  assessors,  '<"  >«sessor« 

are  ohoieii 

who  shall  neglect  to   assess  the  tax  required  by  the  and  are  defi- 
warrant  issued  to  them,  or  to  reassess  any  tax  on  the^^^|;^^,^'^'^.^J^ 
failure  of  any  collector,  and  to  certify  the  assessment  levy  warrant 
as  the  law  directs,  and  the  estates  of  such  assessors  t^nl».' 
shall  be  found  insufficient  to  pay  tho  same  tax,  as 
by  law  is  provided,  the  treasurer  of  tlic  state  or  of 
the  county  for  tlie  time  being,  is  authorized  and  di- 
rected to  issue  his  warrant  under  his  hand  and  seal, 
directed  to  the  sheriff  of  the  county,  or  his  deputy, 
requiring  him  to  levy   and  collect  so  much  of  the 
sum  mentioned  therein,  as  the  estates  of  the  asses- 
sors shall  be  insufficient  to  pay,  by  distress  and  sale 
of  the  estates  real  and  personal  of  any  inhabitant  of 
such  deficient  town,  district,  or  plantation,    which 
warrant  the  sheriff  or  his  deputy  must  execute,  ob- 
serving the    same   rules,  regulations  and  provisions 
above  mentioned  to  be  observed,  in  executing  war- 
rants against  inhabitants  where  no  assessors  had  been 
ehoscn.fjj 

Where  any  warrant  by  virtue  of  an  act,  entitled  Warrants  a- 
"  an  act  for  the  choice  and  appointment  of  assessors,  f"',^^^^*,.'^^  ' 
and  for  assigning  their  powers  and  authority,"is  to  be  by  a  curower. 


(i)  St.  M,  II.  893.     F«b.  25,  1800. 
(j)  Ibid.   894. 
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A.AHBA.NTi  OF  directed  to  the  sberiff  of  any  county,  or  his  deputy, 
,^^^1^^  aud  the  person,  or  any  one  of  the  persons  against 
>vhom  such  warrant  may  be  granted,  may  be  a  sherifi*, 
or  deputy  sheriff  for  such  county,  the  warrant  shall 
be  directed  to  and  served  by  a  coroner  of  the  same 
county.(fe^ 


(*)  St.  M.  i .  282.     Feb.  30,  1786. 
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VI.  PRISONS  AND  PRISONERS. 


ank 

lERS. 


THE  justices  of  the  court  of  (general  sessions  of  pj'son* 
the  peace   in  each  county,    must  order  and   direct   v.^^-y-w 
the  building  and  keeping  in  good  and  sufficient  re-^"*'[^^^^^„_ 
oair  a  gaol  in  each  town  in  such  county,  where  aeiai=e.sionsto 

.        ,  .  tilt  .,  u  /.i.rovide  gaols. 

court  by  law  is  to  be  holden,  the  expense  whereof 
must  be  defrayed  by  a  -tax  on  the  county. (a) 

And  the  sheriff  of  each  eonnty  has  the  custody,  sheriff hasthe 

^  1     ■.  /.    1  t  1     iL         •  1      (.custody  of  the 

rule  and  charge  of  the  gaol  or  gaois  thereir;,  an«  oigaois,„t,is 
all  prisoners  within  such  gaol  or  gaols,  and  must  kcep'^o"»ty. 
the  same  himself  personally,  or  by  Lis  deputy,  for 
whom  he  is  answerable.(!/)     And  wliere  the  escape  sheriff 
of  any  prisoner  happens  through  the  insufficiency  of^^'^^'J^^'j^'^  ^^ 
the  gaol  or  the  negligence  of  the  sheriff  or  gaoler,  piisoners. 
the  sheriff  of  the  county  is  chargeable  to  the  plaintiff, 
creditor,  or  other  person  at  whose  suit  or  for  whose 
debt  he  was  committed,  or  to  whose  use  any  forfeit- 
ure was  adjudged  against  such  prisoner ;  and  if  the 
escape  happen  through  the  insufficiency  of  the  gao!,gQ"'„'f  i^^,J5J* 
the  court  of  ireneral  sessions    of  the  peace  in   thecit:i=cy  of 

^  firaol,  rounty 

county,  have  power  and  authority  to  assess  the  sumi,ahie  to  she- 

or  sums  upon  the  polls  and  estates  of  the  county,  and"^- 

to  order  the    county  treasurer  to  pay  the  same  over 

to  sueh  sheriff;  and  if  such  court  do  not  make  such  His  rpmedy 

assessment,  and  if  the  treasurer  do  not  pay  sueh  sum  J,^  .,*»^,"!"  an 

or  sums  within  six  months  next  after  the  den?andai'j'jii<  nj 

be  laid  before  said  court,  sueh  sheriff  may  bring  his 

action  against  the  inhabitants  of  such  county,  to  be 

heard   and  tried,  either  in  that  or  one  of  the   next 

adjoining  counties,  at  his  election.     And  an  attested 

copy  of  the  writ,  being  left  thirty  days  before  the 

(a)  St.  M  .1.  S    8.     Ti'b.  91,  17S5. 
:b)  Ibid.    5        March  12,  lT3i. 
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rai50Ns  A.sD  sitting  of  the  court  witli  the  county  ti^asurer,  by  the 
'lll^^^y^'    coroner  of  the  same  county,  shall  be  sufficient  notice 
of  the  suit;  and  the  justices  of  the  court  of  general 
sessions  of  the  peace  have  power  to  appoint  an  agent 
or  agents,  to  appear  and  defend  against  such  action. 
And  when  the  suit  is  commenced  in  another  county, 
and  no  court  of  sessions  is  holden  in  the  county  sued, 
between  the  time  of  the  service  of  the  writ  and  the  set- 
ting of  the  court  before  which  the  action  is  brought, 
the  cause  must  be  continued  one  term,  and  all  advan- 
tages be  saved  to  the  defendants,    as  though  they 
Misexeriition  appeared  at  the  first  term  ;  and  if  judgment  be  given 
coun'tv  how  agaiast  the  county,  the  debt  may  be  levied  by  exe- 
coiiecicd,       cution,  upon  the  goods,  chattels  or  lands  of  any  in- 
habitant or  inhabitants  of  the  county.(c) 

If  any  person  shall  directly  or  indirectly,  by  any 

ways  or  means  however,  without  the  knowledge  or 

privity  of  the  keeper,  convey  any  instrument,  tool, 

or  other  thing  whatsojevcr,  to  any  prisoner,  or  into 

any  prison,  wliereby  any  prisoner  might  break  the 

prison,  or  work  himself  unlawfully  out  of  the  same, 

Ptnaity  for    cvcry  pcrsou  so  offending  shall  forfeit  and  jmy  such 

anv'm-t'ru-     ^'"'^  ^s  by  thc  discrctiou  of  the  court  shall  be  im- 

m.  111.  ur  tool  poBcd,  not  cxcccding  o/ic /mntlrcd  powTid*,  accordine 

into  piison.  n     ^    ^  o     i  • 

to  the  nature  ol  the  case  of  the  prisoner  s  commit- 
ment, sulfer  such  corporal  punishment,  not  exceed- 
.MkI  if  any     ing  foi'ty  slrjpcs,  as  thc  court  sliall  inflict;  and  if 
rhrH-Uif.     ''^^y  I>i'»!^"n<*i*  sliail  escape  by  means  of  any  instru- 
<:n|)c.  fuitLer  mcut,  too!,  or  othcT  tiling,  so  conveyed  without  the 
knowledge  ana  pnvity  oi  uie  keeper,  the  person  so 
conveying  the  same  shall  be  liable  t^  pay  all  such 
sums  of  money  as  thc  jirisoncr  stood  comnaitted  for, 
and  slsall  have  iiillicted  on  him  all  such  punishment 
as  thc  escaped  prisoner  would  be  liable  to,  if  he  hai 


(r)  St.  M.  I.  CIS,  2\0.     Feb.  21,   1785. 


SHERIFF,  CORONER  &  CONSTABLE.  157 


PRISONERS. 


been  convicted  of  the  charge  for  wliieh  he  stood  ''""^^''  '^^'' 
committed,  unless  such  prisoner  would  have  been 
liable  to  capital  punishment,  in  which  case  the  per- 
son assisting  in  such  escape,  shall  be  punished  by 
fine,  imprisonment,  whipping,  pillory,  or  sitting  on 
the  gallows  with  a  rope  about  his  neck,  or  any  one 
or  more  of  the  said  punishments,  as  the  court  shall 
think  proper  to  inflict. (d) 


And  every  gaoler  or  prison  keeper,  wlio  shall  vo- Penalty  on 

)ler  ft 
itary 


luntarily  suifer  any  prisoner   committed    unto  hima'voifi^it'^ 


to  escape,  shall  suifer  and  undergo  the  like  pains,  f-cape. 
punishment,    and  penalties,    as  the  prisoner  so  es- 
caping should  by  law,  for  the  crime  or  crimes  where- 
with he  stood  charged,  if  he  had  been  convicted 
thereof.     And  if  any  gaoler  or  prison  keeper  shall.  For  a  neqii. 
througli  negligence,  suifer  any  prisoner  accused  of s^nt  «scape. 
any  crime  to  escape,  he  shall  pay  such  fine  as  the 
justices  of  the  court  before  whom  he  is  convicted, 
shaJl  in  their  discretion  inflict,  according  to  the  na- 
ture of  the  oifence  for  which  the  escaped  prisoner 
stood  committed.     But  if  any  person  committed  forpioviso  in 
debt  shall  escape  from  prison,  and  the  sherilT,  tlie  "iJ*^  ^^ ''^'^"P* 

^  i  '  'ox  debtors. 

gaoler,  or  prison  keeper,  shall  within  three  months 
next  after  such  escape,  recover  the  prisoner  so  es- 
caped, and  return  him  to  prison  again,  the  sheiifl" 
shall  be  liable  to  nothing  further  than  the  cost  of 
any  action  which  may  have  been  commenced  against 
him  for  such  escape.(f) 

Every  sheriff  must  keep  a  true  and'exact  calendar,  Shfrifftokcep 
or  register,  of  all  prisoners  committed  to  any  prison  "gl'^f  g,^^'^j_ 
under  his  care,  and  the  same  must  be  kept  in  a  large  ^^f'^''^' 
bound  bock,  provided  and  kept  for  that  purpose  only, 
and  in  the  same  book  must  be  distinctly  and  fairly 

(<?)  St.  M.  T.  219.     Feb.  <2!,  T;85. 
(f)  ibifi.  219,  22a.     f«ib.  21,  1785. 
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P.„oN*  AND  registered,  the  names  of  all  prisoners  Avlio  shall 
From  time  to  time  be  committed  to  prison,  with  their 
mimes,  places  of  abode,  addition,  the  time  of  their 
commitment,  loi-  what  cause  and  by  what  authority 
eomitiitted :  and  of  such  as  are  committed  for  criminal 
offences,  a  descriptioa  of  their  persons:  and  also 
from  time  to  time,  as  any  prisoner  shall  be  liberated, 
the  sheriff  must  also  register  in  the  same  book  the 
Bame  and  description  of  the  person  as  aforesaid,  the 
time  when  and  the  authority  by  which  such  libera- 
tion took  place,  and  if  any  prisoner  escape,  the  time 
and  manner  of  the  escape  must  be  noted  in  the  said 

book.r/j 

fian'.eisiore-  Evcrv  gaolcr  or  prison  keeper,  at  the  opening  of 
»he'i'i  pnsoa-  thc  Supreme  judicial  court,  or  the  court  of  general 
*'*•  sessions  of  the  peace,  within  tlie  county  where   he 

keeps  the  gaol,  must  return  a  list  of  prisoners  in 
his  custody,  therein  certifying  the  cause  for  which, 
and  the  persons  by  whom  tlicy  were  committed,  and 
tiie  names  of  all  persons  who  are  committed  during 
thc  sitting  of  either  of  said  courts,  with  thc  cause 
of  their  commitment,  that  thc  justices  of  said  courts 
respectively  may  take  cognizance  thereof,  as  well 
for  the  commonwealth  as  for  the  parties,  and  pro- 
ceed to  make  deliverance  of  such  prisoners,  accord- 
in;;  to  law,  for  thc  crimes  propei'  to  the  jurisdiction 
of  the  same  courts  respectively,  and  must  also  have 
the,  said  calendar,  or  register  of  prisoners,  ready  to 
!)»',  i[js})<'('t('d  fiy  tlie  said  courts;  and  if  any  gaoler 
niakc  default  liercin,  he  siiull  he  lined  at  thc  discre- 
tion of  tlic  cousl.(,£r) 

w.-irrani'.iiii     AU  Warrant'-,  niittimusses,  writs,  and  instruments 
jii.iiimtusci    Qf  m,y  Kind,  or  tlie  attested  copies  of  t'acin,  by  which 

( /■)  St.  M.  I.  'j20.     Ffb.  C),    l-JS^. 
C,t)  Ibid.  '^2'),  '221.     Feb.  '^1,    ITS.-. 
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any  person  is   committed,    enlarged,    or   liberated, 

must  be  safely  kept,  regularly  filed  in  their  order 

and  time,  together  with  the  said  calendar  or  regis-  {1,^;^  order, 

ter,  in  a  suitable  box  for  that  purpose  j  and  upon  the  Upon  removal 

death  or  removal  of  any  sheriff,  must  be  delivered  °hertir  to°  be 

to  his  successor  in  the  office,  on  the  penalty  of  fifty  deiiveied  to 

li  1  s  t  r62isu I'c  r 

pounds,  to  be  paid  by  the  sheriff  removed,  or  his 
executors  or  administrators,  in  case  of  his  death,  to 
be  recovered  by  any  person  who  shall  prosecute 
therefor,  in  any  court  proper  to  try  the  same.(7i) 

The  justices  of  the  court  of  general  sessions  of  the  Apartment* 
peace,  in  the  several  counties,  must  provide,  at  the  ^j  fj^  j^l^^^^^ 
expense  of  each  county  respectively,  sufficient  and^^P^^^'^'^'oin 
convenient   apartments,    for   receiving   and   lodging 
prisoners  for  debt,  separate  and  distinct  from  felons 
and  other  criminals,  and  must  at  the  beginning  of  Justices  must 
every  quarter  sessions,  inquire  into  the  state  of  the  [he"staie"of 
prisons  is  their  respective  counties,  with  respect  toP"^°ns. 
the  security  of  such  prisons  from  escape,  the  condi- 
tion and  accommodation  of  the  prisoners  j  and  must 
from  time  to  time  take  such  measures  as  may  best 
tend  to  secure  them  from  esoape,  sickness,  and  in- 
fection, (i)     And   any  person   impHsoued   for    debt, 
either  upon  niesne  process  or  execution,  must  be  per- 
mitted and  allowed  to  have  a  chamber  and  lod^^^ing 
in  any  of  Ihr  itouses  or  apartments  belonging  to  such 
prisons,  and  liberty  of  the  yard  witliin  the  sair.c  in 
the  day  time,  but  not  to  pass  without  the  limits  of 
the  prison,  upon  reasonable  payment  to  be  made  for 
chamber  room,    to  be  set  and  established  once  in 
every  year  by  the  court  of  sessions,  and  not  to  ex- 
ceed tu)o  shillhi^s  a  Meek,  if  such  prisoner  shall  give 
bond  with  suilicieut  surety  or   sureties  within  the 


(h)  St.  M.  I,  221.     Feb.  21,  1T85. 
(i)  ibid. 
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MiseNs  AND  county,  to  the  creditor  or  creditors,  in  double  the 
'C^^^i^'  sum  for  >vliich  he  is  imprisoned,  conditioned  that 
from  the  time  of  executing  such  bond  he  \vill  con- 
tinue a  true  prisoner,  in  tlie  custody  of  the  gaoler, 
and  within  the  limits  of  the  said  prison,  until  he 
sliall  be  lawfully  discharged,  without  committing 
any  manner  of  escape  ;  which  surety  or  sureties  be- 
ing approved  of,  by  two  disinterested  justices  of  the 
peace,  quorum  unus,  called  for  that  purpose,  shall 
be  deemed  sufficient  j  and  if  the  creditor  or  creditors 
refuse  to  take  the  bond,  it  shall  be  left  with  the 
sheriff  until  such  creditor  or  creditors  shall  demand 
the  same.CjJ* 

Dijputei  as  V/hcncvcr  any  dispute  shall  occur  about  the  price 
of  aitici'eT  or  compensation  demanded  by  the  gaoler  or  prison 
provided  for  keeper,  for  articles  pi'ovided  for  a  prisoner  while  in 

prisoiicr  bv  .  i  i  •  i         ^i  ^       p  i 

gaoler  to  be  pHsou  undcr  liis  custouy,  the  court  ot  general  ses- 
«<eteimincd    gioas  of  the  pcace  for  the  county  in  which  such  gaol 

by  court  ot  *  ,  ''  " 

sessions.        stauds,  are  authorized  to  hear,  and  finally  determine 
all  such  disputes.(fe) 

No  person         Xo  pcrson  imprisoucd  upon  mesne  process,  may 

impri'ioncdon  •       i     i  ■    •  •  »  i  ji 

mesne  pro-  be  licld  III  prisoH  upon  sucu  proccss  above  the  space 
..es»tobehci<i„f  thirty  davs  next  after  the  entering  up  fnial  judcr- 

jn  gaol  above  "  "  .  i        ,        .  .         ^  . 

Mil  days  uu-  mcnt  upou  tljc  Writ  whereby  he  is  committed,  unless 
'  ^'^'       continued  tlierc  by  having  liis  body  taken  in  execu- 
tion, nor  may  the  prison  keeper  discharge  any  such 
prisoner,    unless  judgment  is  given  in  his   favour, 
until  thirly  days  next  after  such  judgment  is  entered 


*  NojiTiionev  in  nny  paol  Imvinj:  f;iven  IhikI  Tjt  the  liberty  of  the 
^uol  yard,  in  ((inl'ijrniit y  to  law,  is  pviiUy  ot'an  escape  fur  liavinjt  ♦filtered 
I'lito  or  upon  nny  private  estate  or  jiroju  rty,  or  into  any  public-  building, 
or  upon  any  pu'ulio  tii;)nvay  or  tonii  way  lying  within  the  limits  of 
mch  gaol  yard.     .SUM.  V.  403,  494. 

(>)  fH,  M.   I.  C'21.     Teh.  CI,  1785. 
(k)   Ibid.  lil.     Feb.  '21,   17S5. 
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isp,  unless  the  party  at  whose  suit  he  was  eosnmitted  '""'''O'^s  and 
shall  give  order  in  writing  for  his  discharge,  and    .^^"^r^^ 
shall  pay  the  legal  lees  of  the  gaoler. (/) 

No  person  convicted  of  theft,  and  sentenced  for  No  person 

Ai  1       11    1         u     1  1    •  •  £•  roiiV'Cied   of 

the  same,  shall  be  held  in  prison,  tor,  or  on  account  tntft  to  be 
of  the  treble  value  awarded  to  the  party  iniuved,  for*"^''^  "' '"^,''°" 
more  than  the  space  of  thirty  days  next  after  suchy»  aKount  of 
sentence  given,   unless  the  party  injured,  or  somc[^^^'^*^  ^i^^^^g 
one  in  his  b?half,  will  become  engaged  or  give  se-&c. 
curity  to  the  keeper  of  the  prison  to  pay  and  satisfy 
3iis  charge  and  expense  in  keeping  such  prisoner, 
both  for  the  time  past  and  future,  accordinti:  to  tUe 
rate  allowed  for  keeping  prisoners  in  the  same  gaol 
by  the  justices  of  the  quarter  sessions;  and  if  the 
person  injured  refuse  or  neglect  so  to  do,  and  shall 
not  dispose  of  or  take  such  prisoner  in  service,  the 
keeper  shall  be  no  longer  chargeable  with  such  pri- 
soner, but  may  set  him  at  liberty,  and  in  every  such 
case,  the  prisoner  shall  pay  and  satisfy  the  costs  of 
court,  his  own  fees,  and  charges  of  imprisonment^ 
and  if  he  be  unable  so  to  do,  on  application  by  the 
keeper  of  the  gaol  to  any  two  justices,  quorum  unus, 
they  are  empowered  to  determine  the  sum  to  be  paid, 
and  to  order  and  enjoin  the  prisoner  to  make  satis- 
faction by  service,  for  such  reasonable  time  as  they 
may  assign,  for  which  tirae  the  keeper  may  dispose 
of  such  prisoner  in  service  to  any  citizen   of  the 
United   States,    unless  the    court  before  whom  the 
conviction  was,  shall  have  sentenced  such  prisoner 
to  hard  labour,  to  take  effect  if  the  party  do  not  dis- 
pose of   him   as  aforesaid,    in  which  case  the  said 
prisoner  shall  be  delivered  over  by  the  prison  keeper 
to  hard  labour,  according  to  the  provisions  of  law.(m) 


(/)   St.  M.  I.  206.     Oct.  30,  l'?84. 
(m)  ibid.  234.     March  !5,  ns,"*. 
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pRisoy.:  AND      The  court  ot*  general  sessions  of  the  peace,  of  the 
^1^1!^^    county  where   any   person    convicted    of  any  crime 
Coiivicfmav  ^i^jjpj.  i,j  (1,^  supreme  judicial  court,  court  of  general 
of  in'S^e.  sessions  of  the  peace,  or  before  a  justice  of  the  peace, 
has  been  imprisoned  three  months  for  costs  of  prose- 
cution only,  may  order  the  sheriff  to  dispose  of  such 
convict  in  service  to  any  person  whatever,  for  a  time 
not  exceeding  two  years,  for  the  payment  of  such 
costs.      And  if  such  disposal  cannot  be  made,  the 
same  court  may  order  the   sheriff  to  liberate  such 
convict,  on  such  terms  and  conditions  as  they  may 
judge  best  for  the  commonwealth  and  county,  all 
w  hich  orders  must  be  duly  executed  by  the  sheriffs 
respectively,  and  a  return  of  their  doings  therein 
aiade  to  the  court  issuing  such  order.(7j) 

The  justices  of  the  supreme  judicial  court  may, 
on  motion,  order  the  sherifli"  of  any  county  in  which 
such  court  may  then  bo  holden,  to  liberate  from 
prison  any  poor  convict  who  was  committed  to  prison 
by  order  of  such  court,  and  has  lain  in  prison  three 
months  for  fine  and  costs  only,  and  stands  comnutted 
for  no  other  cause,  and  has  not  estate  suflicient  to 
pay  such  fine  and  costs,  on  condition  that  such  con- 
vict give  his  own  note  payable  to  the  treasurer  of  the 
«oun(y  for  such  line  and  costs.(o) 

i'soi  convicis      A|„]   (|,p  several   courts  of  common  pleas  in  the 

may  be  «liii-  «       .     .  .• 

ciiaiKedii,     commonwcaltli,    at    any   term    ol    their    respective 
certain  (ants  (.()u,.(^    „^;jy  „„  motion  for  Ihatpurposc  made,  order 

by  oriicr  of  •  i       j 

court.  the  sheriff  of  such  county  to   liberate  any  poor  con- 

vict, committed  to  prison  by  the  order  of  any  justice 
of  the  peace,  or  of  the  court  of  general  sessions  of 
the  peace,  or  of  such  court  of  common  pleas  within 


(n)  St.  M.  II.  862.  {IV.  64.)  June  IB  ,1799.     IV.  64.  June  4,  1802. 
{•>)  ll.-ul.  IV.  3;'9.     March  7,  180C. 
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such  county,  if  such  convict  has  lain  in  prison  three  imsons  amp 
months  for  fine  and  costs  only,  and  stands  committed  ,.^^-y->w 
for  no  other  cause,  and  has  not  estate  sufficient  to  pay 
sucii  fine  and  costs,  upon  condition  that  such  convict 
give  his  own  note  payable  to  tlie  treasurer  of  t^ueh 
comuy  for  such  fine  and  costs.  And  the  judge  of 
the  municipal  court  in  the  town  of  Boston,  has  the 
same  powers  and  authority  in  the  county  of  Suffolk, 
for  the  liberation  of  prisoners  as  above,  as  are  pos- 
sessed by  the  justices  of  the  court  of  common 
pleas.(p) 

No  person  convicted  of  theft,  and  sentenced  to  fine  Person  con- 
and  imprisonment  in  the  common  gaol,  and  to  pay  to^i^*  f^''  "^     . 
the  owner  of  the  money,  goods  or  other  article  ori>«  iiew^ji  n 
articles  stolen,  and  not  restored  or  satisfied  for  the  Faction  to 
amount  or  value  of  such  money,  goods  or  other  ar-^^*'^'^'  '^'^ '^^ 

lopi  rty 

tide  or  articles,  may  be  held  in  gaol  for  such  satis-  toien, unless, 
faction  of  the  amount  or  value  as  aforesaid,  for  no 
longer  a  term  than  thirty  day«,  unless  such  owner 
shall  give  security  to  the  keeper  of  the  gaol  to  satisfy 
the  charge  of  keeping  such  prisoner  from  and  after 
that  time,  according  to  tiie  rate  allowed  for  keeping 
prisoners  in  the  same  gaol.  And  if  such  owner  re- 
fuse or  neglect  so  to  do,  and  do  not  take  such  pri- 
soner in  service,  nor  dispose  of  him  to  some  otiier 
person  according  to  the  sentence  of  the  justices  be- 
fore whom  the  conviction  was  had,  tlie  keeper  may 
no  longer  keep  such  prisoner  for  that  purpose,  but 
may  set  him  or  her  at  liberty  after  the  expiratioii  of 
the  term  of  imprisonment,  if  any  ordered  by  the 
sentence,  and  after  the  payment  of  costs  of  court  and 
his  own  charges  »f  imprisonment.  And  if  he  or  she 
be  unable  to  pay  the  same,  upon  application  of  the 
keeper  «f  the  prison  to  any  two  justices  of  tuc  quo- 
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,«.M.Ns  AVD  rum  vithin  the  same  county,  they  may  detemiiine  th« 
'.1^^^  sum  to  be  paid,  and  order  such  prisoner  to  Diake 
satisrai'lion  by  service,  for  such  reasonable  time,  not 
exceeding  two  years,  as  they  may  assign  ;  for  ^iuch 
time  the  keeper  ma}  thereupon  dispose  of  such  pri- 
sonei',  in  service,  to  any  citizen  of  the  United  States. 
And  if  he  or  she  cannot  be  so  disposed  of  after  being 
coniini'd  three  moiitLs  for  costs  or  fine,  and  costs 
only,  the  justices  of  the  court  of  common  pleas  of 
the  same  county  ma},  at  their  discretion,  order  such 
prisoner  to  be  dis<  harmed,  upon  such  security  as 
they  may  judge  proper.(^) 

In  Boston,        "Whenever  any  person  confined  in  gaol  in  Boston^ 
la'k."(  wi  h   shall   be  al tacked  with    any   contagious,   malignant 
c.ua^vus     fever,    and   in  tlie   opinion   of  any  two  respectable 
b>....o.ru>u physicians,  endan,srcrs  the  health  of  other  prisoners 
J^f^"*'°''*'""ia*said  gaol,  or  the  inhabitants  of  the  neighbour- 
hood, the  sheriff  or  gaoler  of  the  county  must  make 
knuwn  the  siluation  of  such  prisoner  to  the  board  of 
l.c.ilth  ibr  the  town  of  Boston,  who,  if  they  see  fit, 
may  assign  an  apartment  for  the  reception  and  ac- 
commodation of  .such  prisoner  upon  Rainslord  Island, 
and   such   sheriff  must  rcmo.e   such   prisoner,    and 
cause   such  aparlnient  to  be  eflcctually  secured,  so 
that  such  prisoner  may  not  escaj)c  from  his  custody, 
or  to  appoi.Jl   some  person  to  guard  him  in  his  con- 
iirienient.     And  the  apartment  in  which  such  person 
shall    be,   during   his    removal    and  confinement  at 
Raiusfoid  Ishtnd,  shall  be  considered  as  the  common 
gaol  of  the  county,  and  the  whole  expense  of  such  rc- 
movul  and  safe  keepiug,  and  also  the  expense  of  such 
physician  as  may  attend  him,  and  all  other  neces- 
sary expenses  v.  I.i<*h  may  occur  in  lonsequente  there- 
of, must  be  paid  by  su<h  prisoner,  if  able,  otherwise 
in  like  manner  as  sucu  expenses  have  been  usoalJy 
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paid.     But  if  such  prisouer  b*^  confiucd  for  debt,  his  p"'o^s  **<■ 

*^  •  o       1  PKI^ONEKS. 

consent  to  sueli  reniovjil,  and  also  thn  consent  of  the  .^^-y-^^ 
creditor,  must  iirst  be  obtained.  And  if  such  pri- 
soner has  the  libcrtv  of  the  gaol  yard  in  Boston,  the 
consent  of  the  sureties  of  sueh  prisoner  to  his  pe- 
moval  must  be  lirsl  Lad  in  writini^.  And  any  act  of 
a  prisoner  so  removed,  which  would  have  been  an 
escape  had  he  remained  in  the  ji^aol  in  Boston,  shall 
be  an  escape,  and  may  be  assigned  as  a  breach  of 
the  condition  of  the  bond  given  for  the  liberty  of  the 
yard.(r) 

When  any  person,  standing  committed  br  force  of  Mode  of  pro- 

.  .  „  '       \  •  ceediiig  wiien 

any  execution  issuing  out  of  any  court  in  this  com- ^oar  prisoner 
monwealtb,  on  a  judgment  recovered  by  any  person,  [*^g'|,^\'^j,'^''^ 
or  issued  on  confession  of  the  debtor  before  a  justice  law  movided 
of  the  peace,  shall  complain  that  he  oi*  she  hath  not^''Jj^^-^'j[fj.'j^j 
estate  gufficient  to  support  him  or  her  in  prison,  the  prison. 
gaoler  or  keeper  of  such  prison  must  on  such  com- 
plaint apply  to  one  of  the  justices  of  the  peace, 
within  and  for  the  county  within  which  such  prison 
is,  who  must  thereupon  make  out  a  notification  in 
writing,  under  his  hand  seal,  thereby  signifying  to 
the  creditor  or  creditors  such  prisoner's  desire  of 
taking  the  privilege  and  benefit  allowed  in  and  by 
an  act,  entitled,  «'  .Jn  Jlct  Jor  the  relief  of  poor  pri- 
sonerSf  who  are   commitled  hy  execution  for  debt,*' 
and  of  the  time  and  place  appointed  for  the  intended 
caption  of  the  oath  or  affirmation  allowed  by  said 
act,  and  which  being  served  ou  the  creditor  or  cre- 
ditors of  the  said  prisoner,  (if  he,  she  or  they  live 
■within  this  commonwealth,)  his  or  her  executoi*  or 
administrator  ;  and  if  such  creditor  or  creditors  live 
out  of  the  commonwealth,  upon  his  or  their  agent 
OP  attorney,  who  brought  forward  the  suit  on  which 
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MisoNs  AND  the  judgment  >vIiereon  the  execution  by  which  the 
C^^41J  prisoner  stands  committed  was  rendered,  by  the 
sheriff,  or  his  deputy,  of  the  county  in  which  the 
said  service  shaH  be  made,  either  by  reading  the 
same  to  him  or  her,  or  by  leaving  a  true  and  at- 
tested copy  thereof  at  the  usual  place  of  abode  of 
such  creditor  or  creditors,  agent  or  attorney  as 
aforesaid,  at  least  thirty  days  before  the  time  ap- 
pointed for  taking  the  said  oath  or  afRrmation,  that 
he,  she  or  they  may  be  present,  if  they  see  cause. 
And  if  any  creditor  or  creditors  live  out  of  this  com- 
Kionwealth,  and  have  no  agent  or  attorney  as  afore- 
said living  in  the  same,  an  attested  copy  of  such 
notice  must  be  left  with  the  clerk  of  the  court,  or 
the  justice  by  whom  said  execution  was  signed,  at 
least  fifty  days  before  such  intended  caption.(s) 

Two  justices      Auv  two  justiccs  of  the  peace,  within  and  for  the 
of  the  peace  countv  whcrc  such  caption  is  to  be  taken,  each  of 

and  q'JDiunt,  ''  ii-.-  11 

cmpo.vcredtowhom  must  be  ol  the  quorum,  and  disinterested,  and 
atj.mnisteran    ^  I'elatcd   to  either  creditor   or  debtor,   are    au- 

oath  or  ai- 

fiimaiiyn,  thorizcd  and  empowered,  at  the  time  and  place  ap- 
pointed for  the  taking  such  caption,  to  examine  the 
return  of  such  notification,  and  if  it  sliall  appear  to 
be  duly  made,  to  administer  the  said  oath  or  aihrma- 
tion,  after  fully  examining  and  hearing  the  parties, 
if  they,  the  said  justices,  shall  Ihink  proper  so  lo  do, 
to  such  debtor,  which  oath  or  affirmation  is  in  the 

icnmofoatiiform  following,  to  wit:  <»  I, do  solemnly  swear, 

before  Almighty  Clod,  (or  affirm,  as  the  case  may 
be.)  that  1  have  not  any  estate,  real  or  jjersimal,  in 
possession,  reversion  or  remainder,  sufficient  to  sup- 
port myst'lfin  prison,  or  lo  pay  prison  charges,  ex- 
cc|)t  the  goods  and  chaJtels  exempted  from  attach- 
ment and  execution,  by  an  act,  entitled,  **  An  act  to 
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exempt  certain  goods  and  chattels  of  debtors  from  'J^^*^;^*^;;"* 
attachment  and  execution,"  and  that  I  have  not  v^*^v^^ 
since  the  commencement  of  tins  suit  against  me, 
or  at  any  other  time,  directly  or  indirectly  sold, 
leased,  or  otherwise  conveyed,  or  disposed  of  to,  or 
entrusted  any  person  or  persons  whomsoever  with 
all,  or  any  part  of  the  estate,  real  or  personal, 
whereof  I  have  been  the  lawful  owner  or  possessor, 
with  any  intent  or  design  to  secure  the  same,  or  to 
receive  or  to  expect  any  profit  or  advantage  there- 
for; or  have  caused,  or  suffered  to  be  done,  any  thing 
else  whatsoever,  whereby  any  of  my  creditors  may 
be  defrauded.  So  help  me  God,"  (or  "  this  I  do 
under  the  pains  and  penalties  of  perjury")  as  th» 
case  may  be. 

Which  oath  or  affirmation,  being  administered  by  Certificate  of 

'  .  J  such  oatli 

the  said  justices  to,  and  taken  by  such  prisoner,  and  mujtbe made. 
a  certificate  thereof  mi.de  under  the  hands  and  seals 
of  the  justices  administering  the  same,  to  such 
gaoler  or  prison  keeper,  he  shall  thereupon  set  such 
prisoner  at  liberty,  if  he  or  she  is  committed  for  no 
other  cause,  and  the  bod.y  of  such  prisoner  shall  not 
be  held  in  prison  any  longer  upon  such  execution, 
which  certificate  to  be  made  by  the  justices  as  afore- 
said, must  be  in  the  form  following,  to  wit : 

S ss. 

To ,  keeper  of  the  gaol  at . 

We  the  subscribers,   two  of  the  justices  of  thcForm^ftbB 

peace  for  said  county  of  S ,  and  each  of  us  of*^^' ' 

the  quorum,  hereby  certify,  that  A.  B.  u  poor  pri- 
soner confined  upon  execution  for  debt,  in  the  gaol 
ate.  aforesaid,  hath  caused  D.  E.  the  creditor  at 
whose  suit  he  was  so  confined,  to  be  notified,  accord- 
ing to  law,  of  his  desire  to  take  the  benefit  of  an  act. 
entitled,  <*  An  Act  for  relief  of  poor  prisoners,  who 
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J.R...OMS  AND  are  committed  by  execution  for  debt,"  that  in  our 
'vl^^v^  opinion  the  said*  A.  B  hatli  not  any  estate,  either 
real  or  i>ersonal,  sufficient  to  support  himself  in 
prison,  and  that  he  hath  not  conveyed  or  concealed 
his  estate,  with  design  to  secure  the  same  to  his  own 
use,  or  to  defraud  his  creditors,  and  that  we  have, 
after  due  caution  to  the  said  A.  B.  administered  to 
him  the  oath  (or  affirmation^  picseribed  in  the  act 
aforesaid. 

Witness  our  hands  and  seals,  this day  of , 

Anno  Domini .(t) 

Likeproceed-     And  by  an  act,  entitled,  *<  An  Act  for  the  relief 
^"»<' °"  * "'"■  of  poor  pri'^oners,  confined   in  tfaol   for  taxes,'*  the 

iHitmeiit  01  '  •  ,  «^ 

warrant  for   like  proceediuj^s  may  be  had  ibr  their  liberation. 

taxer"^  And  in  such  case,  surh  notifications  must  be  served 
on  the  assessors  of  the  town,  disfrict,  plantation  or 
parish  where  the  rate,  tax,  or  assessment  was  made; 
and  aKo  on  the  constable  or  collector  who  executed 
the  warrant,  by  virtue  of  which  such  poor  prisoner 
was  committed,  at  least  thirty  days  before  the  time 
appointed  for  the  tukinj^  the  oafh  or  atKrmation. 
And  the  oath  or  aflirmation  is  in  the  form  following; 
to  wit : 

I'ormcfoath.     <«  I,  ,  do   solemnly  iswear,   before  Almightj- 

God,  (ov  -.iffirm,  as  (he  case  may  be.)  that  I  had  nut, 
at  the  (ime  of  my  insprisonment.  nor  have  I  at  this 
time,  any  lands,  |i^nods.  money  or demani|s,  whereby 
to  satisfy  (hi'  sum  at  whicli  1  an)  assessed  in  the  list 
or  wnrrant  of  tHxes,  coujmiJUjI  to  him  to  collect, 
and  Tor  which  T  am  now  hol-icij  in  prison,  or  for  the 
payment  of  any  part  of  that  hum.  my  necessary  ap- 
parel and  some  other  articles  not  liable  to  be  dis- 
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trained  for  taxes,  and  what  lias  been  expended  for  tr'^^ons  and 

mv  necessary  snpport  while  in  prison  only  excepted  j    <<#^/^s-^ 

nf>v  luive  I  at  an,>  time  be  Tore  or  since  my  said  ini- 

p,i  oumeitt,  disposed  or  entrusted  to  any  person  or 

persons  any  estate,  either  real  or  personal,  whereby 

to  avoid  such  payment.    So  help  me  (lod,"  (or  ''Ihis 

I  do  under  the   pains  and   penalties  of  perjury,"  in 

the   ease    of  affirminji^.)      And   the   certitieate  to   be 

given  by  the  justices  administering  the  oath,  musit  ba 

in  the  form  following,  to  wit: 

**  S .  ss.     To  — — ,  keeper  of  the  gaol  at  C — •.  Porm  of  cen- 

**  We   the   subscribers,  two  justices  of  the  peace, 

and  of  the  quorum,  for  the  county  of  S ,  hereby 

certify,  that  A.  B.  a  pocr  prisoner  confined  by  war- 
rant for  taxes  in  the  f^aol  at  C  aforesaid,  hallj  cauaed 
the  asseshors  of  the  town,  district  or  parish  (as  the 
case  uid}  be.)  by  virtue  of  whose  warrunt  the   Siiid 

• was  so  confined,  and  also (nantingthe  said 

constable  or  collector  wl»o  executed  such  wairant) 
to  be  nctided  according  (o  law,  of  the  suid  A.  B's 
desire  of  tail  sg  the  benelit  of  an  act,  entitled,  ''An 
Act  for  the  reii'f  of  poor  prisoners,  coniined  in  gaol 
for  taxes,"  and  ;  o  sutHcient  cause  to  the  contrary 
being  shown,  we  lidministered  to  him  (  r  her)  the 
oath  ( »r  ahlrmation)  prt^'scribed  in  the  a^t  aforebuld, 

Witness  our  hands  and  ^euls,  this  day  oi  , 

Anno  Domini ."     On  the  receipt  of  whi.h  cer- 

tiiicate,  such  pris-<ner  must  be  set  at  liberty,  as  in 
the  ease  of  commitment  on  execution.(jt) 

"Whenever  any  person  shall  be  convicted  of  any 
offence  against  goveruuient,  and  shall  have  sutfertd 
the  penalties  of  the  law  tSierefor,  s.nd  cannot  there- 
fore be  admitted  as  a  witness  in  an^v  ci.ii  or  criiUiiial 

(u)  it,  M.  1.  5i)i,  506.     March  iO,  1791. 
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TR.  ow":  ASD  action,  and  shall  afterwards  be  commitied  for  debt, 
'i-^  and  being  poor  and  indi,i;ent,  shall  be  unable  to  pay- 
prison  chart;es,  he  mav  b.^  admitted  to  take  theoathi 
by  law  provided  for  the  relief  of  poor  prisoners, 
committed  for  debt,  he  being  otherwise  entitled  t9 
the  privileges  thereof.(r) 

Gaolers mu^t  The  keepers  of  tlie  several  gaols  in  the  sta'e,  must 
^^|i,',!^p^",„,.  under  the  like  penalties  as  by  law  are  provided  for 
s«.)  ...rs  roll)  t|,e  custody  and  safe  keeping  of  the  prisoners  thereof, 
a.iiiu.itv  of  take  custody  of  and  safely  keep  all  prisoners  cora- 
^.e  United    n^ittpd    under  the   authoritv  of  the  United  States, 

Stales,  •  ' 

until  they  shall  be  discharged  by  due  course  of  the 
laws  thereof. (u') 


(o)  St   M    IV.  W3.    Mnrch  t,  180S. 

(xv)  ibid.  1.  4B7.  Feb.  v!6,  1790. 
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VII.   HABEAS  CORPUS. 

WHENEVER  any  officer,  op  other  person,  ini-  habeas  co& 
prisoning  or  restraining  any  person  of  his  or  lier  .^^-v-<^ 
personal   liberty,  shall   have  fendered  to  him  a  writ  ^^"'y  "^,'  ''" 

*  "^  rvr  or  other 

of  habeas  corpus,  awarded  in  term  time,  signed  by  person  <« 
the  clerk  of   the  supreme  iiHlicial  court,  tested  bv"''^  "^ '''^*^" 

•  J  »   as  CLrtiu"-,  ui- 

the  first  justice,  who  is  not  a  party  thereto,  and  sea-nc-teu  to 
led  with  the  seal  thereof;  or  if  awarded  in  vacation, 
under  the  hand  and  seal  of  any  one  or  more  of  the 
judges  of  said  court,  directed  to  such  officer  or  other 
person,  returnable  forthwith  to  such  court  or  Judge, 
such  officer  or  otijcr  person  mu§t  receive  such  writ,  Must  rfoeiv© 
anu  upon  payment  or  tender  ot  such  charges  ioJ* execute  u. 
bringing  the  person  so  im»»risoned  or  restrained  froisi 
the  place  of  imprisonment,  as  the  court  or  judge  who 
grants  the  writ  shall  order,  if  the  person  imprisoned 
be  confined  in  a  common  gaol,  or  under  the  custody 
of  an  otHcer,  otherwise  without  such  payment  op 
tender,  to  the  place  mentioned  in  the  writ,  su'.h  ofn- 
cer  or  other  person,  must  have  the  body  of  the  per- 
son imprisoned  before  the  cousl  or  judge  awarding? 
the  writ,  (unless  committed  and  detained  for  treason, 
felony,  or  for  suspicion  thereof,  or  as  accessary  to  the 
latter  before  the  fact  plainly  and  specially  expressed 
in  the  warrant  of  commitment.)  or  persons  convict, 
or  in  execution  by  legal  [yocess  criminal  or  civil,  C; 
committed  on  mesne  process  in  any  civil  action  fd 
want  of  reasonable  bail,  (and  persons  with  regard  to 
whom  the  benefit  of  the  said  writ  shall  be  suspended 
by  the  legislature  agreeable  to  the  constitution,)  at 
the  place  in  said  writ  of  habeas  corpus  mentioned, 
witliin  three  days,  if  within  tv/enty  miles  from  (he 
pniceot  impr;Honmcnl;  H  more  tliantwentv,  but  v/ithin 
oxie  huadrcd  miles,  then  wlthia  tvtcntv  cIhvs  afier  the 
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HABEAS  COR-  receipt  thereof,  and  must  then  return  the  same,  and 

^^^^-^^    cejtifv  thereon  the  true  and  all  the  eauses  of  his  or 

^"- ••'      liei-  takinff  and  detaiuing.  But  if  after  aw:irdin^  such 

niaki-  riiurn  "  .  .  i  i     r»  i 

of"  rati>e»  of  writ  h,y  (he  saui  court,  in  term  time,  out  hetore  the 
fh^'^'li'l^one''.^  return  thereof,  the  said  court  shall  rise  or  be  ad- 
to  the  toiiit  jojM'ned,  the  same  with  the  bodv  of  the  person  ira- 
thereof.^  "  prisoned,  and  causes  of  taking  and  dotainins^.  must  be 
returned  and  certified  before  some  judge  of  the  su- 
preme judicial  eourl,(a) 

Officer  mu?t  jf  jjny  officer  in  whose  custody  any  prisoner  shall 
oici  a  copy  be,  shall  not,  within  six  hours  after  demand  made, 
°  ?"*,^^!"^„  deliver  sueh  prisoner  a  true  eopv  of  the  warrant  or 
m'liitntif  process  by  whi(h  he  stands  committed,  such  officer 
xii.d»-r  |,J:iai-  shall  forfeit  to  the  party  giieved  the  sum  o^ Jiffy 
ty  uf£M      jjounds.     And  if  any  officer  to  whom  any  writ  of 

Penal' V  tor     '^  ,        ,  "^      , 

disob»^di«-i,ce  habeas  corpus  is  directed,  shall  refuse  to  receive  the 
to  writ  of  ha-  g.jj^t.  ,)p  after  receipt  thereof  s-hall  refuse  or  nearleet 
•jfKO.  to  yield  such  o!)edience  thereto,   as  is  required  by  an 

•f  the  jiarty.^^^'  entitled,  <•  ,i:i  Acl  directing  tlic  pvocess  iTi  habeas 
corpus^-*  (the  complainant  pcrformini*  the  conditions 
required  aforesiiid,)  unless  prevented  by  tise  sickness 
of  the  prisoner,  or  other  necessity,  he  for  such  re- 
fusal or  neglect  in  each  and  every  particular,  shall 
forfeit  to  the  paity  grieved  the  sum  of  one  hundred 
pniinds;  atitl   lor  any  false  return  of  said  writ  shall 

An.J»na»ta-i:-  |,j.  fii,.,|,p,.  ij-iiije  ^^y  ^\^^.  aetion  of  the  partv.  And  the 
□1  lit  t)\  lilt'  '       » 

joiiriorjudge. court    or  judii^c    respectively,    may    furtlter   punish 

every  »lisol>edience  (o   such  wiits  as  for  a  contempt, 

and  (ompel  obedience  thereto  by  process  of  attach* 

inent.(^) 

PrisOTiei  mny 

f I  m  one  p.ii-  And  to  prevent  any  attempts  being  made  fo  deprive 
so    .-i.iri(rr.j„y  prisoner  of  the  benefit  of  his  habeas  corpus,  by 

to    UIIOlnLI',  [       \  X  ,/ 

wicfti",—       shifting  the  custody  of  such  prisoner  from  one  prison 


(0)  St.  M.  Q37,  Q38.     March  iC,  1785. 
(*)  ibid.  1.  iJ9. 


SHERIFF,  CORONER  &  CONSTABLE.  175 

or  one  officer  to  another,  or  sendin<»liira  away,  every  habea-^  coci> 
person  duly  ordered  to  be  committed  Tor  any  crimi-  s.^-^^-^vj 
Dal  or  supposed  criminal  matter,  must  he  carried  as 
soon  as  may  he,  and  confined  in  some  coninjon  qaol, 
and  not  elsewJiere,  (except  persons  sent  to  the  work- 
house or  hduse  of  correcJion,  for  due  cause,)  and 
nmst  not  he  delivered  fronj  one  officer  to  another, 
except  for  the  more  easy  and  speedy  conveyance  of 
the  prisoner  to  such  gaol,  nor  he  removed  without  his 
consent,  from  one  county  to  another,  unless  by  /m- 
beas  corpus  or  some  other  legal  writ,  under  tho 
penaltv  of  forfeiting  for  every  offence,  to  the  party  PenaUy 

•         '.  K        1       1  ^     i  \  -^  therefor. 

grieved^  one  hundred  pounds,(c)  £i<:(\ 


'f)St.  M.  L  2n9.     March  16,   1'71'!. 
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VIII.   DE  HOMINE  REPLEGIANDO. 


HOMINE     RE- 


WFTF/N"  the  plaintiff  is  delivered  hy  a  writ  de  hO' 

iLKciANDo.  mine  revlegiaiido,  returnable  into  the  supreme  judi- 

dTCnTd^    ciaJ  court,  havinj^  beesi   eomniitted   for  any  ofFenee, 

huii.iiierepie-aiul  from    whifh    eomuiitnient   he   is  repb  viable,  lie 

njust  take     shall,    before   be  is  delivered,    reeojijnize  before   the 

bonds  (.tfb.e  gije,.ifr  of  the  eountv  in  person,  with  suffieient   sure- 
<i«iivieritijc«.  •  ' 

t\  or  sureties,  in  a  reasona!)le  sum  for  his  appearance 

at  the   same   eourt,    to  answer,    abide  and  perform 
the   order    and   sentence  of  the  same  ;  wliid)  reeoa;- 
nizanee  must    be   refurned    into  eourt  by  tlie  sheriff. 
And  when  the  plaintiff  shall  be  delivered  by  a  like 
writ.  n>{urnal)le  into  the  eourt  of  common  pleas,  he 
shall  b'fore  his  ds'liverance   j^ive  bond  to   the  use  of 
the   defendant,  with  sufficient   surety  or  sureties,  at 
the  disi  ret  ion   of  the   sheriff,    to  appear  at  the  court 
to  \vhi<b  the  writ  is  returnable.  an<l   there  to  prose- 
cute his  replevin  a,:;;ainst   the  defendant,  to  have  bis 
body  there  ready  to  be  redelivered  as  the  eourt  shall 
order,  and  to  pay  all  danraj;es  and  costs  that  may  be 
a\\ur<led  acjjaiuiiJ  i;iu:.     And   the    siieriff  will   be  an- 
swerable if  the  sureties  prove  insufF:cienJ,  unless  tliey 
are   such   as  the   defendant  aii;r(Ts  to.      Ai:d   if  the 
sheriff  shall  return  u;  on   the  writ  de  homine  rsples:i~ 
aiido.  issuing;  frou)  the  co'.Mt  oT  common  pleas,  that 
flic    defendant    hatii   eloi,'^r»ed  the   plair.tiJF's  body  so 
that  he  cajinof  d;  livei-  iiim,  the  plaiutifi'sliall,  on  mo- 
tion to  t!ie  couri.  lave  a  capins  in  ^vUlu'viunn,  to  (ake 
the  drfendau<\  bcdy,  and  to  keep  t)ic  siuwe  ufitil  he 
shall   produce  (he  jdaintifl',  to   be   delivered   utcord- 
inj^  to  the  eommandn.ent  of  (l;e  ori,^;iRal  writ:  but 
if  the  defendant  sLali  ijive  full  und  siiflicicat  bail  for 
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his  appearance  at    the  court  to  which   the  writ  is  homive  re- 
retuinable,  then  and  there  to  Iraveise  the  return  of  ^!^^^!^^' 
tlie  sheriff  upon  the  writ  de  hotnine  replegiando,  tue 
siiurAff  luubt  take  such  bail. (a) 


(a)  Si,  M,  J.  563,  364.     Feb.   19,  1737. 
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IX,  JURORS. 

j.r.o:.„         "^'IIEXEVER   the   sherifl*  of    any   county  shall 
^-^'^'''"'^    receive  from  the  clerk  of  the  sunmnie  judicial  court. 

She' lit.  1  lor-  "  , 

Hard  eni  es  or  court  of  cammon  pleas,  or  general  sessions  of 
t^  coiistaoiti.  ^j^^  peace,  a  venire  for  jurors,  he  must  without  delay 
forward  such  ■venires  to  the  constables  of  the  several 
towns  whereunlo  they  are  directed  ;(o)  and  for  ne- 
glect of  duty  therein,  each  sheriff  will  be  liable  to 
such  fiin  or  amercement  as  shall  be  ordered  by  the 
court  to  which  such  venire  was  made  returnable^ 
not  exceeding-  fifty  dollars. (6) 

i3y  order  of  And  whcn  from  challenges,  or  otherwise,  there 
tuni'jun.isde*^''^^'  uot  bc  a. jury  to  determine  any  civil  or  criminal 
»ai'bus  fir-  cause,  the  sheriff  or  his  deputy  must,  by  order  of 
the  court  where  su:'h  defect  oS  jurors  shall  happen, 
return  jurors  de  tali  bus  circnmstanlibiis,  sufficient  to 
complete  the  pannel:  and  when  the  sheriff  or  his 
deputy  is  interested  or  related,  jurors  may  be  returned 
by  the  coroner,  or  such  other  disinterested  person  as 
the  court  shall  appoint.(r) 

vo  summon        ^^^j  when  any  two  lustices  of  the  peace,  quorum 

jo.y  t.tmqune  "  ,     i,    . 

0}  1  iiisauci;.  unfis,  on  complaint  to  tJiem  made,  shall  issue  any 
warrant  directed  to  the  sheriff  of  the  same  county, 
commanding  him  in  behalf  of  the  commonwealth,  to 
cause  to  come  before  them  a  jury  of  twelve  good 
and  lawful  nien  of  the  same  county,  to  inquire  into 
any  nuisanye  erected,  crealed,  or  continued  by 
any  person  or  persons,  such  sheriff  must  cause 
such  jury  to  be  drawn  in  equal  proportious  out  of  the 


(o)St.  M     V.   384,     Maioh  12,  1«08, 
(i)  Ibid.   r)9i,  3»i.     March  i'2,  1808. 
(f)  Ibid. 386.    Maicli  J;^  IKus. 
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jury  box  for  tlie  supreme  court,  by  the  select  men  of  jui^ors. 
the  three  towns  next  adjoinins^  the  town  in  which 
such  nuisance  may  be,  at  a  meeting  of  such  select 
men  to  be  holden  forthwith  for  that  purpose.  And 
if  by  accident  or  challen.!*e.  there  shall  happen  not 
to  be  a  full  jury,  the  sheriff*  must  fill  the  pannel,  d© 
talibus  circunistantibus.(d) 

Whenever  any  sheriff*  shall  receive  any  warrant, 
under  the  hands  and  seals  of  any  two  justices  of  the 
peace,  quorum  unus,  both  of  his  county,  command- 
ing him  in  behalf  of  the  commonwealth,  to  cause  to 
come  before  them  twelve  good  and  lawful  men  of  the 
same  county,  each  having  freehold  lands  or  tene- 
ments to  the  yearly  value  o^  forty  shillings^  to  be 
impannelled  and  sworn  to  inquire  into  any  forcible 
entry  or  detainer,  or  both,  as  the  ease  may  be,  he 
may  select  such  jurors  from  the  body  of  the  county, 
"without  having  recourse  to  the  jury  boxes  in  the 
several  towns.  And  if  by  accident  or  challenge, 
there  shall  not  be  a  full  jury,  the  sheriff*  shall  fill 
the  pannel  de  talibus  circumstantibus,  a^  in  other 
cases.(c) 

((0  St.  M.  IV.  30,  51,  33.     June   19,  1801, 
\e)  Ibid.  J.   J90,  191,  !9i}.     June  30,  1784, 


vox.  Xi. 
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X.  ELECTIONS. 

ErrcTioN";.       "WHENEVER  after  tlie  first  Monday  in  April, 

ShTi^c^e  and  at  least  thirtj  days  before  the  last  Wednesday  in 

turn  vote*  for 31  yy  in  cRcli  veap,  the   sheriff  of  any  counfy  shall 

teMa-tgovti  receive  ironi  the  clei'k  ot  any  town,  disti ut  or  plan- 

n.r,  and  sen-^j^fj^y  jy  |,jg  gouiity,  any  packet  sealed  up,  dire(?ted  to 

the  secretary  of  thecoitimonAveallh  for  the  time  being, 

with  a  superscription  expressing  the  same  to  eontaia 

a  copy  of  the  list  and   record  of  the  votes  of  such 

town,    district,    or  plantation,    for  either  governor, 

lieutenant  governor,  or  counsellors  and  senators  of 

the    commonwealth,    taken  according  to    law,   such 

sheriff  must  cause  the  same  to  be  delivered  into  the 

secretary's  olfice,  at  least  seventee     days  before  the 

last  Wednesday  in  May,  annually. (a) 

Pcnaiiv  for        -^"'^  ^"7  slieriff*  who  shall  neglect  to  make  such 

neglect.         retum  iuto  the  secrctar> 's  olficc  as  aforesaid,  within 

the  time  prescrii>ed,  shall  forfeit  and  pay  a  sum  not 

exceeding  Jix't  hutuheO  dollars,  nor  less  tliaa  Jlfty 

doUara  for  each  ol]ence.(//) 

T-^fioM)*  And   wlienever  an  election  of  representatives  m 

v«i'«  fJr  re-  f'ong5"»'ss  shall  be  held,  in  pur>uance  of  the  statute 
)i  .i.'rtfi  f-s  i-i^y  in  j;m.|i  pasp  m-Ade  and  provided,  and  within 
lonrteen  days  after  the  first  mouday  in  JNovember, 
the  day  of  holding  sj'ch  elcc«ion  biennially,  wherein 
hy  law  sucli  re[>resenla(ives  are  chosen,  any  sherifi' 
siiall  receive  from  the  select  men  of  any  town  or  dis- 
trict widiin  !)is  counts,  by  law  entitled  to  bold  meet- 
in;.;*  for  the  purpose  of  such  election,  a  packet  seal- 
ed upuirected  to  the  secretary  of  the  common  wealth, 

(«)  St.   M.   QC,  31,  35.     Const. 
(h)  Ibid.    II.  nt9.     Ffb.  'i4,   1796. 
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ivitli  a  sii!)erspri|)tlon  expressing  the   same,  to  con-   ''^^^^^^ 
tuin  a  <onv  of  the  list  and  recopi  of  voles  {^i>en  in 
su I'll  «own  <»r  dislric't  foi*  representatives  as  afoi-esaid, 
and  cei'tilied  bv  Ihe  seleet  men  of  siuh  town  or  dis- 
trict, suc!i  sheriir  must  witliin  forty  days  nest  afhr 
such  first    Monday  in  November,  transmit  the  same 
to  the  secretary  of  the  commonwealth.     And  in  case 
no  person  shall  be  chosen  by  a  majority  of  the  votes 
returned   from    any   congressional  district,  and  the 
governor  shall  cause  a  precept  to  issue  to  the  select 
men  of  the  several  towns  and  districts  in  such  con- 
gressional district,  directing  and  requiring  such  select 
men,    to   cause   <lie  inhabitants   of   their   respective 
towns  and  districts  to  assemble  on  a  day  in  such  pre- 
cept appointed,  to  give  in  their  votes  for  a  represent- 
ative in  congress  (vvhicli  precept  must  be  accompani- 
ed witjj  a  list  of  the  persons  voted   for  in  such     on- 
gressional  district,  and  shewing  the  number  of  votes 
for  each  person  voted  for,  according  to  the  first  re- 
turn) and  such  precept  shall  come  to  any  sheriff  in 
such  district,  he  must  seasonably  transmit  the  same  ^"st  i^i-^iii- 
to  the  select  men  of  the  several  towns  and  districts,fj|  election's. 
and  to  the  assessors  of  the  several  diitriets  and  plan- 
tations wliere  there  may  be  no  selectmen  within  !tis 
county,    to    whom    such  precept   is  diJ'ected.      As^d 
when  such  selectmen  shall  make  return   as  aforesaid 
to  the  sheriff,  in   manner  aforesaid,  within   fourteen 
days  next  after  the  meeting  to  he  held  in  obedience 
to  said  precept,  the  sheriff  must  make  return  thereof 
into  the  secretary's  offire,  on  or  before  such  thy  as 
the    governor  shall   appoint  in  such  precept.     And 
the  like  proceedings   must  be   had  as  often  as  any 
district   shall   fail  of  coujpleting  the  choice  ef  tlieir 
representatives.     For  which  services  in  transniitting ';»'^ '^^^'^r*^ 
such  precepts  to  the  s<'lect  men,    inc.  as  aforesaid,  vues 
sheriffs  shall  be  entitled  to  receive,  out  of  the  trea- 
sury of  the   comraonvvealth,  for  each  copy   of  tiie 


:.ild  i€r- 
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f,E«T,r,s.    precepts  so  disfiibuted.  fifty  cents.     But  the  sheriff 

" — ''^^    >vho    shall   negleet   seasonably    to  transmit    all    and 

evory  of  the  copies  and  preeepts  by  him  received  in 

manner  aforesaid,  shall  be  entitled  to  no  eompensa- 

tioii  r<»r  distributing  any  of  sueh   copies   or  precepts. 

And  ioi'  returning  the  votes  as  aforesaid,  each  sheriff 

shall  be  entitled  to  receive    twenty  cents  per  mile, 

computing  from  the  place  of  abode  of  each  sheriffto 

the  secretary's  office.     And  the  sheriffs  must  present 

their  accounts  to  the  committe  of  accounts,   for  ex- 

jvnaitv  for    m^ination  and  allowance.     And  any  sheriff  who  shall 

jC  bou.  "       neglect  to  perform  the  duties  aforesaid  enjoined  upon 

him  to  perform,  shall  for  each   neglect  forfeit  and 

pay  to  the  use  of  the  commonwealth  the  sum  of  two 

thousand  dollars,  to  be  recovered  by  actionof  debt.(c) 

,0  fct,  M.  IV.  57,  58,  59.     March   10,  ]802. 
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XI.  SICKNESS. 

SHERIFFS,  deputy  sbeiifls  and  constables,  must 
execute  all  warrants  issued  in  ihe  name  of  the  eoni- 
monwealtli  by  two  justices  of  tlie  peace,  witij  tbe 
advice  and  direclion  of  the  select  men  of  the  town 
or  place  where  are  any  person  or  persons  sick,  or 
infected  with  small  pox,  or  other  malignant  dislcm^ 
per,  to  remove  such  sick  or  infected  person  or  per*^ 
sons,  or  to  impress  or  take  up  convenient  houses, 
lodging,  nurses,  attendance,  and  other  necessaries 
for  the  accouimudation,  safety,  and  relief  of  such 
sick.(«) 

And  warrants  issued  by  a  justice  of  the  peaee, 
under  his  hand  and  seal,  to  impress  as  many  men  as 
such  justice  shall  deem  necessary  to  secure  any  bag- 
gage, cloaths,  or  other  goods  suspected  of  being  in- 
fected with  the  plague,  small  pox,  pestilential  fever, 
or  other  malignant,  contagious  distemper,  and  such 
men  to  post  as  a  guard  over  the  house  or  place  whfre 
such  baggage,  cloathing  or  goods  are  lodged. (f>) 
And  to  impress  and  take  up  convenient  houses  or 
stores,  for  the  receiving,  lodging  and  safe  keeping 
of  such  baggage,  cloathing  or  other  goods,  until  the 
same  shall  be  sufficiently  cleansed  from  infection. 
And  warrants  to  remove  such  baggage,  cloathing  or 
other  goods,  to  souse  convenient  place,  wliere  tliere 
shall  be  least  danger  of  the  infection  spreadinr. 
And  such  officers  respectively,  in  the  execution  of 
such  warrants,  may  if  need  be.  break  open  any  house, 
warehouse,  shop,  or  other  place  particularly  menti- 
ened  in  such  warrant,  where  such  baggage,  cloathing 

(o)  St.   M.  II.  .790.     June  91,    1797. 
ii)  Ibid. 
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sicKSEM.  or  other  j^oods  may  be.  And  in  case  of  opposhion, 
'"'^''"^  may  requric  such  aid  as  shall  be  necessary  to  the  ex- 
ecution of  such  warrants,  and  repel  such  oii^)Osition. 
And  all  peisous  commanded  by  any  such  officer 
having  any  sueh  Marrant,  must  assist  such  officer  in 
the  execution  of  s'lch  warrant,  under  the  penalty  of 
ten  dollars.  And  all  charges  incurred  in  the  securing 
■uch  bflg^ajje,  cloathing.  or  other  goods,  and  of  air- 
ing and  transporting  the  same,  must  be  paid  by  the 
o\>  ners  thereof,  at  such  rates  and  prices  as  shall  be 
set  by  the  lelect  men  of  the  town  where  they  arc  to 
be  removed,  in  an  action  of  debt,  by  any  person  or 
persons  employed  in  the  busine8s-(c) 


• 


Constables  and  other  proper  officers,  must  exe- 
ute  all  warrants  issued  by  a  justice  of  the  peace, 
for  the  removal  of  persons  coming  from  any  place 
•ut  of  the  state  where  the  small  pox  or  other  malig- 
Bant  distemper  is  prevailing,  back  to  the  stiiU  from 
nheuce  such  persons  came.(d) 

(<■)  St.  M.    IF.  790,  191.     Jnne22,    1797. 
(W)  ibid.  789. 
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XTI.  INSPECTION  LAWS. 

SHERIFFS,  deputy  sheriffs  and  constables,  must  iv^rtmnv 
execute  warrants  issu^'d  by  a  justice  of  the  peace  for  ^^^.^^ 
the  seizure  of  any  tobacco,  butter,  op  hogslard,  put 
on  board  any  shij)  or  other  vessel,  the  casks  or  kej;» 
containing  the  same  not  being  marked,  or  impressed 
with  a  burning  iron,  with  the  letters  A.  P.  and  wiih 
the  name  of  the  town  where  approved,  and  the  name 
of  the  inspector  at  large,  and  also,  with  the  letter  I. 
on  casks  of  tobacco,  (a) 

And  all  such  warrants,  to  seize  any  casks  of  lime 
sold,  or  exposed  to  sale,  or  attempted  to  be  exported, 
not  impressed  on  one  of  the  heads  with  a  burning 
iron,  with  the  name  of  the  manufactui-er,  and  with 
the  name  of  the  town  or  place  where  manufactured, 
both  at  length,  and  the  contents  of  such  casks  ia 
figures.(6)  And  all  such  warrants  for  the  seizure  of 
any  pickled  or  barrelled  tish,  pjit  on  board  any  boat, 
vessel  or  carriage  of  conveyance,  with  an  intent  to 
export  the  same  from  the  commonwealth,  not  in- 
spected and  branded  according  to  law.(e)  And  all 
such  warrants,  for  the  seizure  of  any  green  or  un- 
manufactured calf-skins,  put  on  boad  of  any  vessel 
or  float  bound  out  of  the  commonwealth,  with  intent 
to  export  such  calf-skins  out  of  the  eoainion wealth. (d) 

Sheriffs,  deputy  sheriffs  and  constables,  must  also 
execute  any  warrant  issued  by  the  inspector  of  hops, 
or  by  any  of  his  deputies,  for  the  seizure  of  any 
hops  shipped  on  board  of  any  vessel  for  exportation 
out  of  the  common  wealth,  such  hops  not  having 
been  inspected  and  marked  as  the  law  directs. (e) 

(a)  St.  M.  \  254,  QS:).  Nov  8,  17S.5. 
(i)  Ibid.  n.  639,  CM.  Feb. '26,  1~»4, 
(r)   Ibid     IV.    179      J'lne   '23,   '803. 

(d)  lbi.l    !.   416       March  31,     178S. 

(e)  Ibid.    IV.    '.(70.     Ju«<-  -24.  n9^>. 
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Xin.  CORONERS. 


coroner! 


WTIEN  the  office  of  sheriff  in  any  county  becomes 
racaut.  bj  death,  resij^nalion,  removal  or  otherwise, 
ti.n.,s.'d'io      the  several  eoroners  of  sueh  connty  are  respectively 
art  3'**'"^'^'' authorised  and  empowered  to  execute  and  return  all 
Qity  IS  vacant,  writs  and  precepts  which  are  by  law  appointed  to  be 
executed  and  returned  by  the  sheriff,  until  another 
sheriff  for  such  county   shall  be  appointed,  and  le- 
gally qualified,  and  sueh  coroner  shall  have  notice 
sitptiffmuot  tliereof.      And   the   person    wlio    may   be  appointed 
mivufhis*'     sheriff  of  any  county,  and  legally  qualified   to  exe- 
3|ipoiiitmeiit.  j.^^^,.  said  ortice,  must  give  notice   thereof  as  soon  as 
may    be    to  the   respective    coroneis  of    the   same 
county.(«) 

Cor«nermust  Everv  coroncr  Within  the  county  ^or  wliich  he  is 
""*'"'""    annointed    must,    either  bv  himsi-lf  or    his    deputy, 

•wtirie  sheriff      '  '  *  .  •  ■. 

is  .  party,  serve  all  ^rils  and  precepts  to  him  directed,  wlien 
i*k'era»Vre-  ^^^^  slicrif!'  or  cithcr  of  his  deputies  is  a  party  to  the 
t.iiii  juror'!  <i^^  same  ;('fc)  and  if  present  in  court,  return  jurors  de 
takVinqne'su  tuUhus  circiiui.slanlibiit?,  ill  all  eases  where  the  sheriff 
ot  yudfrnt      ^f  j|,(.  (.oiiiitv  is  iutcrcsti  d  or  related  to  either  party, 

ucaitii.  *  . 

take  iii<|uest  of  violent  deaths  committed,  and  casual 
deaths  happening  within  their  respective  eounties.(e) 

An.imak-  Each   coroner  must,  as   soon   as  he  is  certified  of 

o.it  .variant,  j^^^.  ,j,.,j,j  |jj„|^  ^^f  .j„y  pt^.|.son  supposcd  to  have  come 

lor  Miric,  of  *  "^     *  1  <»  I  1     • 

«»«'iu^,i.  by  his  death  by  violence,  or  casualty,  found  or  lying 
wilhiu  his  county,  m.ike  out  his  warrant,  directed 
to  the  conslableof  the  town  where  the  dead  l>ody  is 
found  or  l}ing,  or  to  the  constables  of  one  or  more 

(«)   St.    M      IV      .S.'.4       Jniia  V8.    l^QZ. 

('.)   Ibid.     I      \L0,    68,     4ao.     iMijy    18,     1781.      March    12,     178i. 
Junr    ■.'..    n89. 
t;  Ibid.    \M. 
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of  three  or  four  of  the  adjaeent  towns,  requiring  crnoNiRs. 
thcjii  forthwilh  to  summon  a  jury  of  good  and  lawful 
men  of  the  same  town  or  towns,  sulficient  to  make 
ii;>  eighteen  in  all,  to  appear  before  him  at  the  timo 
an<I  place  in  such  warrant  mentioned  and  expressed, 
which  warrant  must  he  in  the  form  following,  viz. 

«  S ,  ss. 

**  [L.  S.]    To  either  of  the  constables  of  B.  in  said  ^"'"^  '^^  t'*« 
county  of  S  Gireling: 

<«  These  are,  in  the  name  of  the  commonwealth  of 
Mai^sachu setts,  to  rt-quire  you  immediately  to  sum- 
mon and  warn  ■  '-  good  and  lawful  nven  of  the  said 
town  of  B.  to  ap|>ear  before  me,  one  of  the  coroners 
of  the  said  county  of  S.  at  the  dwelling  house  of 
— —  (  >r  at  a  place  called  — — )  within  the  said  town 
of  B.  at  the  hour  of  — — .  then  and  there  to  inquire 
«(>on  the  view  of  the  body  of——,  there  lying  deud^ 
how  and  iu  what  manner  he  came  by  his  death. 

*'  Fail  not  herein  at  your  peril.  Given  under  my 
hand  and  seal,  at  B.  the  day  of  in  the 

year  of  our  Lord  — — . 

**  W.  G." 

And  evert  constable  to  whom  such  warrant  shall  Constahva  t© 

-  111.  exeru  e  -iiici 

be  directed  and  delivered,  must  forthwith  execute  icmr  ucu 
the  same,  and  must  repair  to  the  place  where  the"^""**** 
dead  body  is  at  the  time  mentioned,  and  make  reliira 
«f  the  warrant  with  his  doings  thereon,  unto  tho 
coroner  who  granted  the  same,  and  every  const ;:l»Ie 
failing  unnecessarily  of  executing  such  warrani,  or 
of  returning  the  same  as  aforesaid,  forfeits  the  suiu 
of  three  pounds;  and  every  person  summoned  as  a 
jnror  as  aforesaid,  who  fails  of  appearance,  without 
having  reasonable  excuse  therefor,  forfeits/or/i/  /thil- 
lingSi  which  JTorfeitures  arc  recovorable  by  aution,  •£ 
vol..  11.  S4 
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conosF^s.  debt,  before  any  court  wbicb  can  take  co,a:nizaner 
'^"'^^^^  of  the  same,  and  must  be  applied  to  the  use  of  the 
county.  yVnd  the  coroner  must  swear  twelve  or 
more  of  tJie  jiii'ors  who  appear,  and  j^ive  the  fore- 
man (by  liini  appointed.)  his  oath  upon  view  of  the 
body,  in  form  following  : 

'inoi  s  oatii.  "  You  solemnly  sAvear,  that  you  will  diligently  in. 
quire,  and  true  presentuient  make,  on  behalf  of  this 
commonwealth,  how  and  in  what  manner  A.  B.  who 
lies  here  dead,  came  to  his  death  ;  and  you  shall  de- 
liver up  to  me,  one  of  the  coroners  of  (his  county, 
a  true  inquest  thereof,  according  to  tl  c  evidence 
which  shall  be  before  you,  and  according  to  your 
KsioAvledge.     So  help  you  God.'* 

And  then  must  swear  the  other  jurors  in  the  form 
following: 

"  Such  oath  as  your  foreman  barh  taken,  you  and 
cac'ri  of  you  shall  well  and  truly  observe  and  keep. 
So  help  you  God." 

Coroner*  And  the  jurors   being  sworn,    the   coroner  must 

iiiiv '.f  in-^  *S'^*^  ^''^"^  ^  ^^''^''S*''  "P""  llieir  oaths  to  declare,  of 
'luest.  the  di'ath  of  the  person,  >\hether  he  died  of  felony, 

or  of  mischance,  or  accident ;  and  if  of  felony,  wlio 
•were  (he  principals,  and  who  accessaries,  with  what 
instrument  he  was  struck  or  wounded;  and  so  of  all 
prevailing  circumstances  which  ma\  come  by  pre- 
sumption; and  if  by  uiiscliance  or  accident,  whether 
b\  the  act  of  man,  and  whether  by  hurt,  fall,  stroke, 
drowning,  or  otherwise.  To  inquire  of  the  persons 
Avlio  \>ere  present,  the  finders  of  (he  body,  his  rela- 
tions and  neighbours,  whether  he  was  killed  in  the 
same  [)lace  where  he  Mas  found.  »ind  if  elsewhere,  by 
whom,  and  how  ho  wa'i  brou{;ht  from  thence,  and  of 
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all  cireunistaiK^es  relatin.ej  to  the  said  death.  And  cmioNRRs. 
if  he  died  of  his  own  felony,  then  to  inquire  of  the 
manner,  means,  or  instrument,  and  of  all  circum- 
stances eoneerninsj  it :  and  the  jury  beinpj  ehari^ed, 
shall  stand  tojj;elher,  and  proclamation  shall  be  made 
for  any  person  who  can  j;ive  evidence,  to  draw  near 
and  they  shall  he  heard. 

And  every  coroner  is  further  empowered,  to  send 
out  his  warrant  for  witnesses,  commanding  them  to 
come  before  him  to  be  examined,  and  to  dedar*?  their 
knowledge  concerning;  the  matter  in  question,  and  he 
must  administer  an  oath  to  them  in  form  following: 

«*  You  solemnly  swear,  that   the  evidence   which  witnesses- 
you  shall  give  to  this  inquest,  concerning  the  death ''^^^• 
of  A.  B.   here   lying  dead,  shall   be  the   truth,  the 
whole  truth,  and  nothing  but  the  truth.    So  help  you 
God." 

The  evidence  of  which  witnesses  must  be  in  writ- Witnesstobe 
ing,  subseiibed  by  them.  And  if  they  relate  to  the'*'^''*"'^*  ' 
trial  of  any  person  concerned  in  the  death,  then  must 
the  coroner  bind  such  witnesses  by  recognizance,  in  a 
reasonable  sum,  for  their  personal  appearance  at  the 
supreme  judicial  court  to  be  holden  within  or  for  the 
same  county,  there  to  give  evidence  accordingly,  and 
commit  to  the  common  gaol  of  the  county,  such  wit- 
ness or  witnesses  as  shall  refuse  to  recognize  as 
aforesaid,  and  must  return  to  the  same  court  the  in- 
quisition, written  evidence,  and  recognizance  by  him 
taken.  And  the  jury  having  viewed  the  body, 
heard  the  evidence,  and  made  all  the  inquiry  within 
their  power,  must  draw  up  and  deliver  unto  the 
coroner  their  verdict,  upon  the  death  under  consi- 
deration in  writing,  under  their  hand&  and  seals  in 
form  following : 
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'*  S ,  ss. 

*«  An  inquisition  taken  at  B  within  the  said  county 
of  S.  the  day  of  in  the  year  of  our  Loid 
before  W.  G.  gentlentan,  one  of  the  coroner* 
of  the  said  eounty  of  S.  upen  the  view  of  the  bod/ 
or  .V.  B.  th**ie  l.vinjj;  dead,  by  the  ovtth  of  >eo- 

xnen,  good  and  lawful  men,  who  bein?];^  charged  atid 
sworn  to  inquire  for  the  eomnionwea!<h,  when,  how, 
and  bj  what  means  the  said  A.  R.  came  to  hi* 
death,  upo  •  their  oaths,  do  say " 

[Then  insert  how,  when,  and  hy  what  mean^.  wi(H 
tvhat  instrunjent  he  was  killed,  and  if  it  appears  that 
lie  liad  been  murdered  by  a  person  unknown,  then  (h» 
inquiiiitioQ  must  be  concluded  in  thifc  form,  to  wit:] 

f<  And  so  the  jurors  aforesaid,  upon  tlieir  oatha 
aforesaid,  do  say,  that  the  aforesaid  A.  B.  in  man- 
ner and  form  aforesaid,  then  and  there,  of  his 
malice  aforethought,  did  kill  and  murder,  against 
the  peace  and  dignity  of  the  commonwealth,  and  tke- 
laws  of  the  same  — — " 

[If  it  appears  to  be  self-murder,  then  the  ioqui»i< 
4ion  must  be  concluded  thus  ;] 

«*  A^d  ao  the  jurors  aforesaid,  uptn  their  oatht 
aforesaid,  do  say,  that  the  said  A.  B.  then  and  there, 
voluntarily  and  feloniously,  as  a  felon  of  himself, 
djd  kill  and  murder  himself,  against  the  peace.'' 

[And  if  it  appears  that  the  death  wa»  by  mifor- 

tunc,] 

<'  And  so  the  jurors  aforesaid,  upon  their  oatht 
sav.  (hn(  (he  said  A.  H.  in  manner  aforesaid;  came 
i»  his  death  I  y  luibfoilune." 
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|^!f  innucentlj  by  the  handa  of   any  person,] 

«'  The  jurors  upon  their  oaths  aforesaid,  do  say, 
thut  the  aforesaid  D.  II.  the  aforesaid  A.  B.  hv  mis- 
fortune, a.i^ainst,  and  contrary  to  to  the  will  of  hiia 
the  said  D.  R.  in  manner  and  form  aforesaid,  did 
kill  and  slay.  In  witness  whereof,  the  said  coroner 
and  jurori*  to  this  inquisition  have  set  their  hands 
and  scab,  the  day  and  year  ahovesaid," 

And  upon  an  inquisition  found  before  any  coroner.  Upod  an  ia- 
of  the  death  of  any  person  by  the  felony  or  misfor-^Jj]!^'^'""^^ 
tune  of  another,    he  must  speedily  inform   one   or '^oronev  murt 

„,..-,,  »  n     J     inform  onv  or 

more  of  the  justices  ot  the  same  county  thereot,  to„,ore  justices 
tlie   intent   that  the   person  killin,^,  or  being  in  any^''*'^^^- 
way  instrumental  to  the  death,  ma^  be  apprehended, 
examined  and  secured,  in  order  for  trial. (c) 

And  when  it  appears  by  the  coroner's  inquest,  that  How  porouer 
any  person  hath  been  killed  in  fi-^hrin^  a  duel,  theo|",hej3y  of 
€o«'oner  of  the  co'intv  where  the  fact  was  committed^  p.*"°"  '''"- 

ed  in  a  unci. 

is  eiupowered  and  directed  and  must  lake  effectual- 
care,  that  the  body  of  such  person  so  killed  be  im- 
mediately secured  and  buried,  witli  tut  a  coffin,  with 
a  stake  drove  throus^h  the  body,  at  or  near  the  usual 
place  of  execution,  or  shall  deliver  the  body  to  any 
surgeon  or  surgeons  to  be  dissected,  and  anatomized^ 
who  shall  request  the  same,  and  engage  to  apply  (he 
body  to  that  use ;  but  in  case  the  body  shall  not  be 
delivered  to  any  surgeon  or  surgeons  as  aforesaid,  it 
must  be  buried  as  aforesaid.  But  if  said  place  of 
execution  be  not  within  ten  miles  of  the  town  or 
place  where  the  person  was  killed,  the  body  must  in 
like  manner  be  buried,  in  the  most  public  road  in  th« 
town  or  place  where  the  fact  was  committed.     And 

ff)  St.  M.  I.  IS>0,  i«l,  lis,  IS  5.    March  12,  I7«4. 
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co»oKg»».  t],e  oliapjife  of  the  coroner's  inquest,  as  well  as  of  the 
H.^hT^  buiial  of  the  body,  (if  the  same  shall  be  buried  ) 
chH.^>    ''"shall   be   naid   out  of  the  estate  of  the  deceased,  (if 

qup«it  and  on  ■  ^ 

lying  diieii.stany  there  be  to  be  found,)  by  warrant  of  distress,  to 
tx,»ei>a.a.  j^p  awarded  by  the  supreme  judicial  court,  upon  tho 
coroner's  presenting  a  bill  of  charges  therefor.  And 
if  no  estate  shall  be  found,  then  the  charge  shall 
be  ])aid  out  of  the  treasury  of  the  county  where  the 
fact  was  committed.((t) 

Every  coroner,  within  the  county  for  which  he  is 
appointed,  must  after  tbe  return  of  an  inquisition  of 
the  jury,  upon  the  view  of  the  dead  body  of  any 
stranger,  bury  such  body  in  a,  decent  manner,  aud 
the  expenses  thereof,  together  with  all  the  expenses 
of  such  inquisition,  and  the  coroner's  fees,  must  be 
paid  to  him  out  of  the  treasury  of  the  commonwealth^ 
an  account  of  such  expenses  being  first  examined 
and  allowed  by  the  general  court,  in  the  same  man- 
ner that  a».'counts  for  state  paupers  are  allowed; 
provided  tbe  coroner  who  returns  such  inquisition, 
certify  under  oath,  that  the  person  found  dead  was  a 
stranger  not  belonging  to  this  commouAvealth,  ac- 
coi'ding  to  the  best  of  his  knowledge  and  belief. 
Otberwise  the  expenses  of  taking  up  and  burial,  must 
Le  (jaid  to  such  coroner  by  the  town  where  such  dead 
b<»dy  was  found,  and  repaid  to  them  by  the  town 
to  which  ^uch  stranger  belonged,  if  an  inhabitant  of 
this  cotiiiuonwealth.  And  the  expenses  of  such  in- 
quisitioti  must  be  paid  to  the  coroner  by  the  eouut|' 
in  which  the  inquisition  was  taken.((;j 


(d)  SI,    M.  I.  194.     Junf  30,  1';84 
(f)  ibid.  V.  5,  6.     Fttb.6,  j807. 
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XIV.  CONSTABLES. 

THE  select  men  of  the  town  of  Boston  are  anfho-  conitabies. 
rized,  annually  to  appoint  such  nunibei*  of  constables  ,,1^,^;^  ,.  j^ 
"witljin  tlie  town  as  the  public  service  may  require  jBost-nap- 

■     •  11  •  •  •  *      I         1     X     poin'ed  by 

and  th«   constables  so  appointed,  must  give  bonds  tOsdect  men, 
the  treasurer  of  the   town,  in    such    sums,    and    on '"' ""'**^'^ 

bouds. 

such  conditions,  as  the  select  men  shall  think  proper, 
for  the  faithful  performance  of  the  j^encral  duties  of 
their  office  ;  and  also,  for  the  faithful  execution  of 
all  warrants  committed  to  them  by  the  treasurer, 
and  collector  of  said  town.  And  the  constables  so 
appointed,  have  the  same  powers  as  are  by  law  vested 
in  constables  chosen  by  the  towns  in  the  eominon- 
wealth.(a) 

In  other  towns,  the  choice  of  constables  is  confined  Constables 
to   town   meetings,  held   annually  in  the  months  of  whe„^a'f. 
March  or  April  throuij^hout  the  state,  at  which  meet- footed  '" 

'         ,  ,  .11  •  1  "ilitr  towns. 

mgs  one  or  more  constables  must  be  chosen  in  and 
for  each  town,  but  no   person  in  commission  for  any 

Whi»  are  ex- 

oiRce  civil  or  military,  church    officer,  member   of,  „,pt  f,oin 
the  council,  senate  or   house  of  representatives  for^^'^''^.*^ 
the  time  bclnj^,  nor  any  one  who  has  served  in  the 
©ffice  of  constable  or  collector  of  any  town,  district, 
parish  or  precinct  within  seven  years,  shall  be  oblig- 
ed to  serve  in  the  office  of  constable  j  and  every  per- 
son chosen  to  the  office  of  constable,  and  not  exempt- 
ed as  aforesaid,  who  shrill  refuse  to  take  the  oath  to 
that  office  prescribed,  and  to  serve  therein,  if  he  be 
able  in  person  to  execute  the  same,  shall  forfeit  and  Forfeiture  of 
pay  to  the  use  of  the  town  the  sum  of  /ire  wowwrfs;^"*'' *"  *'® 

*     *     _      _  ./  «  '  not  exeiDf't- 

and  if  in  Boston,  Salem  or  New buryport,  ten  pounda^eu,  \rtto  r«- 


f'l)  Dick.  Digest,  73      St.  M.  V,  370.     Marek   19,  ISOS. 
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coNs-TAEtEs  and  must  if  present  in  sueh  town  ineetinj;.  forth- 
f.r'irJI^e,  with  declare  his  aeeeptanee  or  refusal  ;  and  in  (ab© 
01  ne«  er'  to  |jg  j^  „q^  declare  his  acceptance,  the  town  must  pro- 

takr  -he  oath  .      .  .      .  «  ,•  ^      a- 

cf  office.  ceed  to  a  new  choice.  And  so  irom  time  to  tune, 
until  one  shall  be  chosen,  accept,  and  he  sworn  ;  and 
any  person  who  shall  he  present,  and  declare  his  re- 
fusal to  serve  in  the  office  of  constable,  or  who  shall 
neglect  after  beine;  summoned  to  take  the  oalh  of 
office  for  the  space  of  seven  davs  next  after  such 
summons,  (which  summons  must  be  a  certificate  from 
the  town  clerk,  or  two  select  men,  that  the  person 
is  so  chosen  to  the  office  of  constable,  delivered  to  a 
constable  in  office,  together  wilh  a  warrant  to  him 
directed,  requiring  him  within  three  days  after  re- 
ceiving such  warrant  to  notify  and  sumn^on  the  per- 
son so  chosen  to  appear  before  the  town  clerk,  witbia 
seven  days  from  the  time  of  such  notice  to  take  said 
oath,)  and  if  the  person  so  chosen,  shall  aKo  neglect 
to  pay  tbe  fine  aforesaid,  he  sball,  on  application  of 
the  town  treasurer,  be  summoned  before  the  court 
•f  general  sessions  of  the  peace  in  •  the  county  in 
which  such  town  lies,  and  a  certificate  under  th» 
hand  of  the  clerk,  or  two  select  men,  shall  be  ad- 
mitted as  evidence  of  the  fact  ;  and  if  the  person 
summoned  shall  make  default,  or  appearing  shall  not 
show  sufficient  cause  to  the  court  for  his  refusal,  the 
court  shall  order  a  warrant  under  the  seal  thereof, 
directed  to  any  of  the  constables  in  the  same  town 
then  in  office,  to  levy  the  fine  by  di>.tress  and  sale 
of  the  offender's  goods  and  chattels,  returning  the 
overpluik  (if  any  be)  together  with  the  costs  arising 
on  such  prosecution  ;  and  for  want  of  goods  and  chat-» 
tels  to  commit  the  delinquent  to  juisou  ualil  the 
siamc  shall  be  paiil.(/>) 

(I)  St,    M.   I.  0  2  3,  31.>,  Sli,     Match  28,    HSf. 
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Any  constable  in  any  to'.vn  or  district  may  serve,  co^^f^^^^ 
unon  any  person  or  persons  in  the  town  or  distriet  to  Constables 

,  .  .•         oiav  serve 

which  he  belongs,  any  writ,  summons,  or  execution,  ^^,.„s  in  jer- ' 
in  any  personal  action,  where  the  damaj>;e  sued  fo^ J''"^'','/,'jg.°''^' 
or  recovered  does  not  exceed  seventv  dollars  5  and  mand  is  not 
any  writ    of    replevin  to  hira  directed,    where  the J^^'j^jj^"^" 
sheriff  or  his  deputy  ar«  parties,  where  the  sum  does 
not  exceed   twenty  pounds,  and  return  of  all  such 
writs,  &c.  make  to  any  court  to  which  the  same  are 
returnable,  (c) 

And  may,  in  execution  of  any  warrant  or  writ  to  Jf  J^^^rTl^^ 
him  directed  by  lawful  authority,  convey  as  well  any  vhiugs  taken, 
prisoner  or  prisoners,  as  things  which  he  may  have  °  ^^^ ' 
taken  into  his  custody,  either  to  the  justice  issuing 
such  warrant  or  writ,    or  to  the   common  gaol  or 
house  of  correction   of  the  county  where  such  con- 
stable is  an  inhabitant,  according  as  in  the  writ  orVidp  ante  p. 
warrant  may  be  directed  ;(d)  and  must  execute  <?oro- p,,""'^^^,''^''^'^,.* 
iiers    Avarrants  for  summoning  juries  of  inquest, (e)'«"fs  for  jury 

•  11  •"•'^11  of  iiique»t 

and  warrants  signed  bj  a  majority  01  the  select  men  Must  .tr^e 
of  the  town   to  which    he  belonas,  or  bv  a    iustice^^f  °"*/ '"'^ 

^  '  *'  raliiiiji  town 

of  the  peace    for   the   county  in   which  such    town  meeti-igs. 
lies  for  calline:  town    meetings, f /J    and  must  ex-^"^"°^''7 

'~  o      '»'^  j;eisoiis  cho- 

ecute  wairantiB  signed  b;^'  the  town  clerk,  or  by  two stn  to  town 
select   men  of  his  town,  to  notify  and  summon   I>cr-|^[|!j^g^''^"''^^*' 
sons  chosen  to  any  town  office  to  take  the  oath  b}"^ 
law   prescribed,  within   three  days  after  receiving 
such    warrant  5*     and     must   make    return   of    such 
Tivarrants,    at  the  expiration  of   ten   days  from  tl^e 
time  of  receiving  the  same;(5)  and  must  in  like  man- And  also  rnr- 
ner  summon  persons  chosen  to  omeem  any  parish  or  oa  is  ex- 


(r)  St    M.   I.  490.     June  85,    1769. 

(d)  Ibid.  11.  709.     Feb.    13.   1796.     125.  Feb.   2G,   1796. 

(e)  Ibid.   I.   ^50.     Morch    12,   I7Si. 
{/)  IhicJ.  .GI5.     rTavch33,    17Sa. 

(-)  IhM.    314, 

VOL.  If.  2B 


serving  as 
collector. 
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coKSTABiEs.  precinct  of  his  toMn,  if  appointed  thereto  by  the 
#mptfii  from  clerk  or  asiessors  of  such  parish  or  precinct.(fe) 
And  no  person  who  has  served  as  a  constable  within 
the  term  of  seven  years,  is  compelable  to  serve  in 
the  office  of  collector  in  any  such  parish  or  pre- 
cinct.(/) 

Must  serve         Evci'v  coustablc,  of  auv  town  by  law  authorised 

-ivair^iiU  of  "^^  '  J  J 

commitment  to  appoint  oversccrs  of  any  work-house,  who  shall 

seels  o°f  work- r"^*^^^'^  ^^7  Order  of  commitment,  si^^ned  by  two  or 

houses.  more  of  such  overseers,  directed  to  a  constable  of 

the   same  town,  must  obey  and  execute  such  order 

J^^"^*'^^"'""/®  according  to  the  terms  thereof.^?)     And  must  ex- 
tax  warrants.  •-'  •'^ 

eeiite  all   warrants  for  the  the  collection  of  taxes, 
issued  by  the  assessors  of  any  toAvn,  district  or  plan- 
tation, or  by  other  lawful  authority,  according   to 
the  terms  of,  and  within  the  respective  time   limit- 
ed l)y  such  warrants  respectively,  and  for  neglect  or 
Liabiity  for  default  therein,  is  liable  to  have  the  sums  for  which 
neglect.         |^^  ^^  deficient  levied  upon   his  goods,  chattels  and 
lands,  and  for  want  thereof  to  be  committed  to  pri- 
son.(fe)     Such  constables,  in  the  execution  of  such 
Miutkcep     warrants  for  the  collection  of  taxes  must  keep  any 
distrcbs  four    distress  taken  by  virtue  thereof  the   space  of  four 
pok'ii  forty- days  before  he  makes  any  sale  of  such  distress,  and 
«iE(ht  iiours    fi^jjj^^  f^^P  ^1jj5  space  of  forty-eiffht  hours,  within  such 

before  sale.  •  %.        r>  ^ 

four  days,  cause  such  disti-ess  to  be  posted  up  in 
some  public  place  in  the  same  town,  district  or  plan- 
tation ;  and  after  the  expiration  of  which  four  days, 
if  the  rate  or  tax  and  incidental  charges  have  not 
Make  sai«  at  been  in  the  mean  time  paid,  openly  sell  such  distress, 
tioi'i.^  *  "^  ^^  public  auction,  for  the  payment  of  such  tax  and 
charges  ;  and  the  overplus,  if  any,  shall  be  imracdi- 

/■/<)  St.  M.  I.  8'J6.     JuHoSS,  1786. 
(0   Ibid.  .'125. 

\j)     bid.  433,  i.-jG.  Jan.    10,    1789. 
{k)  Ibid.  26b,  -JfiP.     Feb.  16,  1786 
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ately    returned  to    the  owner,  with   an    account  in  cosstablm. 
writing  of  the  sale    and  charges.(i)     And    al!  con- May  com - 
stables  are  authorised  and  empowered,  in  the  exeeu- """'^^"  "'^' 
tion  of  such  tax  warrants,  to  command  and  receive  si  tant^e  in  ex- 
all   necessary  aid  and  assistance  therein,    from  all  ^^°^^;.^,.a,;^ji*'^ 
persons  in  such  town,  district,  or  plantation,  where 
such  tax  warrants  are  to  be  executed. (m) 

Warrants  of  distress  aarainst  any  deficient  constable,  wa<^»'a''ts  »-. 
or  collector  of  taxes,  must  be  executed  against  their entcunsuibie, 
personal  property,  in  the  manner,  in  which  by  law,  [^^^^^^^^.-^ng 
executions   upon   iuda-ments  obtained  bv  creditors  a,-""  pe>"wiai 
gainst  their  debtors  must  be,  where  such  property 
is  taken  to  satisfy  the  same.(;.) 

If  any  constable,  or  collector  of  any  town,  dis-  May  be  out- 
triet,  plantation,  parish,  or  precinct,  shall  abscond  '^^^ 
or  secrete  himself  for  the  space  of  one  month,  having 
assessments  in  his  hands  unsettled,  he  may  be  charg- 
ed therewith  before  the  supreme  judicial  court,  by 
the  select  men  or  assessors  of  such  town,  ^:c.  who  raay 
thereupon  proceed  to  judgment  of  outlawry  against 
such  constable,  &c.  but  if  such  constable,  &c.  during 
such  process  of  outlawry  surrender  himself,  and  con- 
fess such  charge,  or  settle  such  assessment,  and  pay 
the  rates  and  taxes  in  his  hands,  no  further  process 
may  be  had  against  him.  except  judgment  for  costs. 
And  if  after  judgment  of  outlawry  rendered  against 
him,  such  constable,  &c.  shall  surrender  himself, 
and  settle  such  assessments,  and  pay  the  rates  and 
taxes,  and  all  costs  of  the  process,  and  the  sane 
be  recorded  in  the  supreme  court,  such  record  shall 
be  construed  a  reversal  of  such  judgment  of  out- 
lawry.('^') 

(/)  St.     M    I.  364.     Maick   16,  1786.     II.  .^'?5.    Feb,   C.    179?. 

(m)   Ibid     95.     March  iO,    1783. 

In)  Ibd.    II.  525.      Feb.   3    n92. 

(o)  Ibid.    I.  S72,  '273,     Ftb.   16,  J 786. 
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coNsTABLEr.  Constables  are  exempt  from  serviiif:^  as  jurors,  and 
on  the  reception  of  venires  from  the  sheriff",  issued 
by  any  court  having  authority  tiierefor,  must  in  the 
usual  form  notify  the  freeholders  and  other  of  the 
inhabitants  of  tlieir  towns,  qualified  to  vote  in  the 
election  of  representatives,  and  paHicularly  the  select 
men  and  town  clerk,  to  assemble  and  be  present  at 
the  drafts  and  selection  of  the  jurors  called  for, 
which  meeting  must  be  held  at  least  six  days,  and 
not  more  than  twenty  da;ys  bvfore  the  setting  of  the 
court  to  Avhicb  such  venire  is  returnable.  And  the 
manner  in  which  such  notice  must  be  given,  must  be 
the  Same  as  has  been  or  shall  be  established  therein 
for  warning  their  annual  town  Bieetings,  unless  other- 
wise oriicied  by  such  towns  respectively.  But  if 
any  town  have,  or  shall  at  a  legal  town  meeting 
order  or  apjioint  that  the  notiiication  shall  be  by  the 
constable  giving  notice  to  the  select  men,  or  the  ma- 
jo3'  part  of  them,  and  the  town  clerk,  or  by  any 
other  mob  ,  such  notice  will  be  sulfi(  ient.  Aud  wh<n 
tlie  jurors  are  regularly  drawn  as  the  law  directs, 
the  constables  must  notify  the  persons  so  drawn  to 
serve  as  jurors,  that  they  are  so  drawn,  at  least  four 
days  before  the  sitting  of  the  court  wherein  they  are 
to  s»*rve,  either  by  reading  the  venire  and  the  minutes 
of  their  being  drawn  thereon,  or  by  leaving  at  their 
usual  abode  a  written  notification  of  their  being 
drawn  as  aforesaid,  and  of  the  time  and  plaee  of  the 
sitting  of  the  court  at  whieJi  they  are  to  attend. 
And  in  like  manner  must  the  constables  to  whom  any 
venires  are  directed  aud  delivered  for  the  drawing- 
jurors  provisionally,  give  notice  thereof  to  the  per- 
sons who  sliall  be  so  drawn,  four  days  befor  the  sit- 
ting of  the  court.  And  when,  on  account  of  a  defi- 
cieucy  of  jurors  attending  any, court,  venires  shall 
be  issued  fort!iwit!i,  and  diretted  to  any  constables 
in  the  county  where  such  court  is  sitting,  the  jurors 
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%o  drawn  must  be  notified  to  attend  on  the  court  iir.-  constable^ 
mediately.  And  ii  any  constable  to  whom  any  such 
Tenire  facias  is  directed  and  comes,  neg;lects  to  do 
his  duty  in  any  oT  the  par»iculai's  aforesaid,  by  means 
whereof  there  shall  be  a  failure  of  the  jurors  from 
his  town,  he  shall  pay  such  fine  as  the  court  in 
their  diseretioii  shall  order,  not  exceeding  twenty 
dollars,  (j)) 

All  male  persons,  of  tlie  age  of  eighteen  years  or  Personsiiabie 
upwards,  being  able  of  body,  or  having  estate  snf- j^.,^"^,^ " 
iicient  to  liire,  are  in  their  respective  towns  and 
districts  liable  to  Avateh  and  Avard,  either  in  their 
own  persons,  or  by  some  other  sullkicnt  person  or 
persons  in  their  room,  when  du5y  warned  to  attend 
the  same,  except  persons  who  live  more  tlian  two 
miles  from  the  place  where  the  watch  is  kept,  and 
except  jtistices  of  the  peace  and  select  men  of  t}ie 
tewn  or  district,  and  the  sheriff  of  the  county,  and 
settled  ministers  of  the  gospel.  The  justices  of  the 'batches 
peace  and  select  men  of  each  town  and  district,  and  „^v^j„e^t).^. 
the  select  men  alone,  in  towns  or  districts  where  no 
justice  dwells,  may  from  time  to  time  direct  a  suit- 
able Avateh  or  watches,  to  be  kept  nightly  within 
such  town  or  district,  from  and  after  nine  o'clock  in 
the  evening  until  sunrising  in  the  morning.  And 
also  a  ward  to  be  kept  in  the  day  time  and  evenings, 
when  they  shall  think  the  sanse  watch  and  ward 
necessary,  and  may  appoint  the  number  of  persons 
whereof  the  same  shall  consist,  the  place  or  places 
wherein  they  must  be  kept,  and  tlie  hour  or  hours 
for  keeping  the  same.  And  may  give  orders  in. 
writing  accordingly,  signed  by  a  major  part  of  such 
justices  and  select  men,  or  select  man  alone,  as  the 
ease  may  be,  directed  to  any  constable  or  constables 

fp)  St.  M,    V.   333,  3S5,  383.     March    1'2,   I  SOS. 
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c^N5TABi.ES.  of  the  town  or  district,  empowering  or  directing,  and 
requiring  him  or  them  from  time  to  time  to  warn 
such  watch  or  ward,  and  to  see  that  all  persons  so 
warned  by  him  or  them  do  attend  and  do  their  duty 
in  such  manner  as   shall   be  required;  and   in  the 
warning  thereof,  to  take  care  that  some  able  house- 
holders or  other  sufficient  persons,  be  joined  in  each 
And  m«jt      watcli  or  ward.     And  such  constable  or  constables 
w'ScV'^^       must  charge  the  watch,  to  see  that  all  disturbances 
and  disorders  ijn  the  night  be  prevented  and  sup- 
pressed, and  must  examine  all  persons  whom  they 
shall    see  walking   abroad   in   the   night   after   ten 
^  o'clock,  and  whom  they  shall  have  reason  to  suspect 

of  any  unlawful  intention  or  design  ;  ef  their  busi- 
ness abroad  at  such  season,  and  whither  they  are 
going,  and  in  case  they  give  no  reasonable  satisfac- 
Miist  secure  tion  therein,  must  secure  by  imprisonment  or  other- 
^^nythl'm    wise,  all  such  disorderly  and  suspicious  persons,  to 
before  a  ju»-  j)^  safely  kcpt  until  morning,  then  to  carry  them 
before  one  of  the  next  justices  of  the  peace  to  be 
examined  and  proceeded  against  according   to  the 
Must  cany    uaturc  of  their  offences.     And  each  constable,  when 
sadje  of  of-  j^(^(ejj(}ing  watcli  or  ward,  must  carry  with  him  the 
Penalty  for  usual  badge  of  his  office.     And  if  any  constable  of 
neglect  ef     ^he  waich  shall  neglect  or  refuse  to  observe  and  per- 
form the  orders  he  shall  from  time  to  time  receive, 
he  shall  forfeit  and  pay  to  the  use  of  the  poor,  of 
the  town  or  district  to  whicli  such  constable  belongs, 
a  sum  not  exceeding  ten  dollars,  to  be  levied  by 
distress  and  sale  of  his  goods  and  chattels,  and  when 
the  said  justices  of  the  peace  and  select  men  shall 
think  fit  to  walk  by  night  to  inspect  the   order  of 
ihe  town    wherein   they  dwell,    such   of   said    con- 
stables and   Avatchmen  must  attend   them  as   shall 
be  required  to  do  the  same,  and  obey  tlieir  lawful 
commands. 
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XV.  OATHS. 

Oaths  to  be  taken  by  sheriff,  coronep  and  deputy      oath*. 
sheriff. 

«  I,  A.  B.  do  truly  and   sincerely  acknowledge, 
profess,  testify,  and  declare  that  the  commonwealth 
of  Massachusetts  is  and  of  right  ought  to  be  a  free, 
sovereign,    and  independent  state,  and  I   do    swear 
that  1  will  bear  true  faith  and  allegiance  to  the  said 
commonwealth,    and  that   I   will   defend  the   same 
against  traiterous  conspiracies,    and  all  hostile  at- 
tempts whatsoever,  and  that  I  do  renounce  and  ab- 
jure all  allegiance,  subjection  and  obedience  to  the 
king,  queen,  or  government  of  Great  Britain,  (as  the 
case  may  be,)  and  everj'  other  foreign  power  what- 
soever j  and  that  no  foreign  prince,  person,  prelate, 
state,  or  potentate  hath  or  ought  to  have  any  juris- 
diction, superiority,  pre-eminence,  authority,  dispens- 
iiig,  or  other  power  in  any  matter,  civil,  ecclesi- 
astical or  spiritual,  within  this  commonwealth,  ex- 
cept the  authority  or  power  that  is  or  may  be  vested 
by  their  constituents  in  the  congress  of  the  United 
States.    And  I  do  further  testify  and  declare,  that  no 
man  Or  body  of  men  hath  or  can  have  any  right  t(> 
absolve  or  discharge  me  from  the  obligation  of  this 
oath,  declaration  or  affirmation ;  and  1  do  make  this 
acknowledgment,  profession,  testimony,  declaration, 
denial,    renunciation    and    abjuration    heartily  and 
truly,  according  to  the  common  meaning  and  accept- 
ation of  the  foregoing  words,  without  any  equivoea 
tion,  mental  evasion,  or  secret  reservation  whatsoeTer. 
So  help  me  God." 

Likewise :  *<  I,  A.  B.  do  solemnly  swear  and  affirm, 
that  I  will  faithfully  a^d  isipanially  discharge  ami 
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OATHS.  perform  all  the  duties  incumbent  on  me  as ,  ac- 
cording to  the  best  of  mj  abilities  and  understauding, 
agreeably  to  the  rules  and  refjjulatioRS  of  the  consti- 
tution and  the  laws  of  this  commonwealth.  So  help 
me  God.''(a) 

Oiilh  of  Constables. 

*<  Whereas  you,  A.  B.  are  chosen  constable  within 
the  town  of  C  for  one  year  now  following,  and 
until  other  be  chosen  and  sworn  in  your  place,  do 
swear,  that  you  will  carefully  intend  the  preserva- 
tion of  the  peace,  the  discovery  and  preventing  all 
attempts  against  the  same;  that  you  will  duly  exe- 
cute all  warrants  which  shall  be  sent  unto  you  from 
lawful  authority,  and  faithfully  aHcnd  all  such  di- 
rections in  the  laws  and  orders  of  court  as  arc  or 
shall  be  committed  to  your  care;  that  you  will  faith- 
fully, and  with  what  speed  you  can,  collect  and  levy 
all  such  fines,  dietresses,  rates,  assessments  and 
sums  of  money,  for  which  you  ^hall  have  sufficient 
'  varrauts  according  to  law,  rendering  an  account 
thereof,  and  puying  the  same  according  to  the  direc- 
tions in  your  warrant,  and  with  like  faidifulness, 
speed,  and  diligence;  you  v/iil  ^crve  all  wiits,  exe- 
cutions, and  distresses  in  private  causes,  betwixt 
party  and  party,  and  make  return  theicof  duly  in 
the  same  court  where  they  are  rclurnable;  and  in 
all  these  things  you  sshjill  dtal  faidifully  whilst  you 
•^hall  be  in  office,  without  any  sinister  respects  of 
favour  or  displeasure.     So  help  you  God."(&) 


(..)  St    M.  I.  41,  42. 

{/>)  I  bill.  311.     March  16..   1786. 
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XVf.  FEES. 

Sheriff* s  and  constable" s  fees. 

FOR  the  service  of  an  original  summons  or  scire 
facias,  either  by  reading  the  same  or  by  copy,  on 
one  defendant,  thirty  cents;  if  on  more  than  one 
defendant,  then  for  each  defendant  so  sierved, 
thirty  cents. 

For  the  service  of  a  capias  or  attachment  oh  one 
defendant  with  summons,  thirty  cents;  if  served  on 
more  than  one  defendant,  tl  en  thirty  cents  for 
each  defendant  so  served.  And  if  the  officer  by 
the  written  direction  of  the  plaintiff  or  plaintiffs, 
his  or  their  agent  or  attorney,  shall  make  a  spe- 
cial service  of  any  such  writ,  either  by  attaching 
property  or  taking  the  body  therefor,  for  such 
special  service  on  each  defendant  on  whom  such 
suit  shall  be  so  served,  the  sheriff*  shall  be  allowed 
Jlfty  cents. 

And  when  the  officer  is  by  law  directed  to  leave  a 
copy  in  order  to  complete  the  service,  or  shall 
give  a  copy  of  any  precept  upon  demand  thereof, 
he  may  charge  at  the  rate  of  twelve  ctnts  a  page. 

For  a  bail  bond  and  writing,  the  same  including 
principal  and  sureties,  to  be  paid  by  the  pcriosi 
admitted  to  hail,  and  taxed  for  him  if  he  shall 
prevail,  twenty  cents. 

Serving  a  writ  of  possession,  exclusive  of  fees  for 
collecting  on  the  costs,  one  dollar  and  ten  cints; 
if  on  more  than  one  piece  oi  XviwA,  stTenty-Jive  cents 
for  each  piece  of  land,  after  the  first. 

The  fees  for  collecting  the  costs  on  a  writ  of  pos- 
session the  same  as  on  execution  in  personal  actions. 

-VOL.   II.  3« 
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Seivir.g  a  >varrapt,  thivtij  cents. 

Sheriff's  aid  in  enininal  cases,  to  each  person  foi» 
every  twelve  hours  attendance,  includin,^  expenses, 
one  dollnr:  and  so  in  proportion  for  a  greater  or 
less  lime;  and  jour  cenls  for  each  mile's  travel 
going  out  and  returning  home. 

'■'nmmoniug  witnesses  in  criminal  eases,  im  cenls  for 
each  witness,  and  travel,  as  in  civil  cases  ;  unless 
in  special  eases,  when  the  court  may  increase  the 
fee  to  whr.t  they  may  judge  reasonable. 

jFortlic  sheriffs  or  constables  attending  the  court  and 
keeping  (he  prisoner  in  criminal  eases,  sereniy-Jive 
cenls  for  every  twelve  hours :  and  so  in  proportion 
for  a  greater  or  less  time. 

Levying  executions  in  personal  actions,  for  the  first 
one  hundred  dollars,  four  cents  for  evenj  dollar; 
above  that,  and  not  exceeding  tico  hundred  dollars, 
Uvo  cents  for  every  dollar;  and  for  all  above  two 
hundred  dollars^  one  cent  for  every  dollar.  Travel 
for  the  services  of  sncb  executions,  and  also  of 
mesne  processes  and  warrants  directed  to  him, 
four  cents  a  mile,  the  travel  to  be  computed  from 
tbe  place  of  service,  to  tlie  court  or  place  of  re- 
turn, l)y  Ibe  usual  way  only  ;  one  travel  shall  he 
allowed  for  one  writ,  execution,  or  warrant,  and 
if  the  same  hr  served  on  more  tl.an  one  person, 
then  (be  travel  sball  be  computed  from  tbat  place 
of  service  wliicb  sball  be  most  remote  from  the 
j)laee  of  return,  witb  all  furtber  necessary  travel 
for  serving  sucb  c\ecuti«»n,  writ  or  warrant.  But 
if  tbe  travel  from  the  place  of  service  to  the  place 
of  return  be  moie  than  lif<y  miles,  tben  only  one 
cent  a  mile  sball  be  allowed  for  all  travel  ex- 
ceeding tbat  distance. 

'I'be  travelling  lees  and  fees  of  service  shall  b« 
endorsed  by  (be  ofFicer  serving  the  same,  otherwise 
they  shall  not  be  allowed. 
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Serving  an  I'xefutioii  upon  a  ju(lgn»cn(  of  court  for    ^J!^^^ 
pHi-tilion  of  real  estiite  or  assigning  of  dowei',  one 
dollar  a  day,  and  four  ants  u  mile  out  from  the 
place  of  iiis  abode. 

And  no  SiHM-iff  sliall  demand   or  receive   from   any 
of  his  deputies  more  than  ut  the  rate  of  Uvenhj- 
Jive  -per  cent,  on  the  amount  of  fees  for  travel  and 
service. 

Every  trial  in  aeoartof  record,  j'?/<een  cents;  every 
default  eight  cerrf*. 

Forreturning  the  certificates  of  the  several  towns  of 
votes  for  a  governor,  lieutenant  governor,  counsi^l- 
lors  and  senator  s,to  the  secretary's  olFice,  e>ght  cents 
a  mile,  eomputing  from  the  place  of  his  abode 
to  the  secretary's  oflloe,  to  be  paid  out  of  the  trea- 
sury of  the  commonwealth,  and  but  oi.e  travel 
shall  be  allowed  for  the  whole. 

To  the  officer  attending  the  grand  jury,  for  each 
day's  attendance,  seventy-Jire  cents. 

The  oilicer  attending  the  petit  jury,  for  any  cause, 
to  be  paid,  with  the  jury  fees,  Iwejity-Jtve  cents. 

For  dispersing  venires  for  jurymen,  treasurer's  war- 
rants, and  proclamations  of  all  kinds,  eight  cents 
each. 

To  each  appraiser  of  real  estate  for  e^.tending  exe- 
cutions ov  assigning  dower,  one  duUur  a  day,  and 
travel  at  the  rate  of  four  cents  a  mile,  going  out 
and  returning  home. 

For  every  deputy  sheriff  or  constable,  who  shall  at- 
tend the  supreme  judicial  court  or  court  of  general 
sessions  of  the  peace  or  common  pleas,  bv  thrh 
order,  seventy-Jive  cents  a  day,  to  be  paid  out  of 
the  county  treasury. 

And  for  the  encouragement  of  the  sheriff  in  enek 
county  to  take  and  use  all  possible  care  and  diiigencc 
for  the   safe  keeping  of  prisoners  coni»>i5<^c'!   ^<^    lii^ 
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f^K*  eustodv,  he  simll  have  such  salai'j  allowed  him  as 
the  juslues  of  the  court  of  general  sessions  ot  the 
peaee  within  the  same  county  shall  order,  not  cx- 
ce.  diiig^or/y  ilolUns  a  yenr,  for  ihe  <  ounty  ot  Suf- 
folk, and  uot  exi^eedmj:;  twenty-Jive  doUurs  u  ^ear  for 
anv  of  the  other  counties  within  the  comiiionweaUb» 
to  he  paid  out  of  the  treasury  of  such  county. 

To  the  eonstahle   for  the  services  of  remresj  Iventy- 

Jive  cents;  and  /our   cents  a    n^ile   tr;i^el    to   th© 

clerk's  oltice,    to  he   paid  out  oi  the  county   tita- 

sur^.(u) 

Gaoler's  fees. 

Turning  ihe  key  for  each  prisoner  committed  or  dis 

eharj^ed,  liveittij  cents. 
Dietiuj^  each  prisoner,  such  sum  weekly  as  the  court 

of  sessions  shall  from  time  to  lime  judge  reuson- 

ahle.(<») 
Foreitch  perion  taken  up  in  the  night,  and  committed 

to  hr   se«>urcd   only  till  the    next  daj,  twenly-Jivc 

cculs.(^c) 

Coroner^s  fees. 

r«»r  nrrviiij;  a  writ,  summons,  or  exeoution,  and  for 
collecting  Ihe  monies  due  thereon,  and  for  travel, 
in  rciiiruing  preccpii  anil  inquisitions,  the  tame  as 
in  alUwed  (o  Jhe  sherifts  lor  similar  services. 

For  a  liail  hoiid    twcntujivc  cents. 

livery  trial  wiicrr  (he  •herifl'  is  concerned,  t^crnty- 
five  cnits;  and  the  same  for  attending  the  jury- 
therein. 


(fi)  St     M     nor,.   707.  70S.      Feb.    13,   1796. 

(*)    lldil      7(IH 

fr)   Ibid.   77i.     Xlarcb  ]0,    1797. 
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Granting  a  warrant  and  taking  an   inquisition  on  a,    ^J^:^^^ 
dead  body,  one  dolUv :  it*  more   tlian   one   at  tlie 
same  time,  and  who  came    to  their  deatli  hy  the 
same  means,  Ixvenhj  cctUs  lor  each  one  al'ter  the 
first. 

Ti'avel  and  expense  for  taking  an  inquisition,  one 
dollar  a  day.  To  each  of  the  jurymen  for  iheii' 
ti'avel,  if  above  four  miles,  three  cents  a  mile  each 
way;  and  for  iheir  services,  seccnlij-firc  cents  a 
day,  including  time  and  exjiensos. 

The  constable  for  his  attendance  and  expenses  sum- 
moning a  jury,  iiinely  cents  a  day. 

And  all  the  aforesaid  charges  of  tlje  inquisition 
shall  be  paid  out  of  the  county  treasury,  except 
such  as  are  taken  upon  the  bodies  of  strangers,  not 
belonging  to  the  commonwealtli ;  and  in  such  cases 
the  expenses  shall  be  paid  out  of  the  treasury  oT  this  . 
commonwealth,  an  account  of  such  expenses  being 
first  examined,  and  allowed  by  the  court  of  general 
sessions  of  the  psac©  in  the  county,  in  which  such  in- 
quisition shall  be  taken.(J) 

Every  oflieer  oi-  other  person,  upon  receiving  any  Veei  lequire 

*  -111  to  be  spp.cili-^ 

such  fees  as  aforesaid,  shall,  if  required  by  the  per-^j. 
son  paying  the  same,  make  out  a  particular  account 
of  such  fees  in  writing,  specifying  for  what  they  ac- 
crued, upon  pain  of  forfeiting  to  the  party  paying 
such  fees,  treble  the  sum  by  him  or  them  so  paid, 
to  be  recovered  with  costs  by  an  action  of  debt  in  any 
court  proper  to  try  the  same. 

And  if  any  person  shall  wilfully  and  corruptly  de-  Forfeiture  tut 
mand  and  receive  any  greater  fee  or  fees  for  any  ^^'^^%[l'^%^^/ 
the  services  aforesaid,  than  is  above  stated,  he  shall 

V)  St.   M.   I?.   70C.     F«b.  J 8,  1796, 
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forfeit  and  pay  the  sum  of  thirty  dollars  for  every 
oifenee,  to  be  recovered  with  costs  ;  cither  by  pre- 
sentment in  the  supreme  judicial  court  or  court  of 
general  sessions  of  the  peace  5  in  which  ease  the  for- 
feiture shall  accrue  to  the  commonwealth  :  or  by 
a,ctiori  of  debt  in  the  court  of  commou  pleas  ;  in  which 
case  the  forfeiture  shall  be  for  the  use  of  any  person 
who  may  sue  for  the  sanie  :  but  no  such  presenlinent 
or  action  shall  be  sustained,  unless  made  or  com- 
menced within  one  year  next  after  the  time  when 
the  oifenec  may  be  committed,  (e) 


{e)  St.  M.  II.  710.  Feb.  13,  1736. 


CHAP.  III. 


Statute  regulations  in  the  State  of  Connecticui. 


I.    APPOINTMENT  AND    GENERAL   DUTY. 

THERE  must  be  a  sheriff  in  eaeli  county  qualified  ^'"'^'^''"ent 

_  AND   GfMKRAt    , 

to  execute  the   office.      His  appointment  is   by  the      duiy. 
governor  and  council,  before    whom    lie  must,   with  <,j^^^^g.  ^^  ^^ 
two  suilicient  sureties,  freeholders  in  the  state,  be- appointed  by 

...  .  •       .r  r  *i.  governor  and 

come  bound  in  a  recognizance  in   the  sum  of  three  council 
thousand   three   hundred  and  thirty-four  dollars  toviustgive 
the  treasurer  of  the  state,  for  the  faithful  adminis- j^^,'gjig^,| 
tration  and  discbarge  of  bis  office,  and  to  answer  such 
damages  as  any  person  or  persons  may  sustain  by  any 
unfaithfulness  or  neglect  in  the  same,  and  nmst'take 
an  oath  prescribed  by  statute  before  the  governor,  or  Must  be 
in  his  absence  the  lieutenant  governor,  and  from  the 
governor,  or  in  his  absence  the  lieutenant  governor.  And  be  com- 

.         ,  .        .1  j.„     .missioned. 

receive  a  commission  expressing  him  to  be  qualiued 

as  aforesai(%  and  authorizing  and  empowering  him 

to  execute  the  office,  on  which  he  may  enter  on  the'^'enine  of  of- 

duties  theroof,Ca)  and  hold   the   same  during  good 

behaviour  ;  but  for  just  cause  is  liable  to  removal 

by  the  governor  and  council.     Any  person  may  be 

appointed  to  this  office,  and  no  person  is  subject  to 

any  penalty  for  refusing  to  accept  an  appointinen<.(t) 

(a)  St.    C.   599. 

(b)  Swiffs  Svs.  J.  90 
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AnoiNTMENT  Constables  must  be  cliosen  by  eacb  town  yearly,  in 

DLTY       tbe  month  of  November  or  December,  in  lawful  town 

v.^'-v-^    nieetinsr*  and  be  sworn  by  some  assistant  or  iuatioe 

chospi)  yearly  of  the  peace,  orw  here  there  are  no  such  authority 

,_n^toHnm*et   ^^  ^^^.  ^^^^^^    j^^  ^j^p  ^^^^^    ^^^^^  ^j.  ^^^^  ^^^^,^^    bcfore 

jviimt  be        the  first  day  of  January  in  each  vcar.fc) 

before  I  he  in  *  .  \  y 

of  January  in 

each  year  ^„(|  g^y  man,  if  able  in  person  to  execute  the 

3^1  list  arceiit  *  ' 

the  office,  uii- office,  and  not  oppressed  by  such  choice  while  others 

"^~  are  unjustly  exempted,  who,  when  so  chosen,  refuses 

to  serve  and  take  the  oath  by  law  prescribed,  forfeits 

to  tlic  treasurci"  of  the  town  the  sum  of  five  dollars. (  ) 

siieriiT  nnd    Each  sheriff  in  his  county,  and  each  constable  in  the 

^onstnAhc  t<>wn  whereto  he  bcloni^s,  has  full  |)ower  to  conserve 

i>eaci-.  i]^Q  peace,    and  to  suppress   with   foi-ce   and  strong 

oLsaiJd'with-''^"'''    when  necessity  requir?;s,  all    tumults,  riots, 

out  warrant   routs,  and  olhcr  unlawful  asseniblie?,  and  to  appre- 

peace  t/ieak-  hcn(i  Without  Warrant  all  sucIj  as  he  shall  find  so  as 

•^'■'-  aforesaid,    in   disturbance  of  the   peace,  and  cause 

thenj  to  appear  before  the  nex<   assistant  or  justice 

of  tlic  peace,  to  be  further  dealt  with  according  to 

.sii)i.n»h        law.(/:)     And  may  also  without  warrant  apprehend 

iraTfii^eis  on  ^''^  carry  bt  fore  the  next  assistant  or  justice  of  the 

t/i«.T:ibbaih,ifpcj^(.(.,    all  persons   unneccBsarily  travelling  on  the 

jn  their  view,  \         i,      i  .«.  i        •        •«, 

niher^vioe  Sabbath  or  Lord  s  day,  if  such  sheriff  or  constable 
iniKt  snvu  a  j,  hiuisclf  v.itncss  to  such  transe-rcsfion.  oi*  has  pre- 
Fcnt  information  thereof  from  others.  And  wlicn  any 
shcriflf  or  constable  shall  receive  u  warrant  from 
lawful  anlhority,  to  a;)prehend  any  person  for  so 
travclliiijr,  Hie  oflifcr  receiving  such  warrant  ma^ 
preserve  and  apjirchend  such  ()erson  or  persons  aoy 
where  within  the  limits  of  the  authoriiy  of  the  oOicer 
^^ranting    such    warrant. (^/J      ^Vhcn   any   disorder* 


(r)  St.  r.  191,  610,  c;;. 

((/)  St.  C    649.  (i.M), 
(e)   ll.ul.  5V9,  i--i.)i\ 
if)  l^'d. 
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Diinisliable  by  law  shall  be  committed  in  any  free- AKroiNTWMT 
man's  meetint;,  town  meetinc;,  society  meeting,  pro-  ,i,,y. 
prietor's  meeiing,  or  in  any  meeting  of  any  otliee  ^-'"v^*' 
community  lawfully  assembled,  the  presiding  officer 
or  moderator  of  such  meeting,  as  the  ease  may  be, 
may  order  any  sheriff,  deputy  sheriff,  or  constable, 
to  take  the  offender  or  offenders  into  custody,  and  to 
hold  him  or  them,  and  if  need  be  to  remove  him  or 
them  out  of  such  meeting,  until  he  or  they  shall  con- 
form to  order,  or  until  such  meeting  be  closed,  and 
such  sheriff,  deputy  sheriff,  or  constable,  may  com- 
mand all  necessary  assistance  of  suitable  persons  to 
aid  him  therein. (^  )  And  whenever  sheriffs  or  con- 
stables shall  find,  to  the  due  execution  of  their  re- 
spective offices,  they  may  at  their  discretion  within 
their  respective  limits,  command  sucli  aid  and  assist- 
ance of  suitable  persons,  as  they  shall  respectively 
deem  proper ;  and  any  person  of  sufttcient  age  and 
ability,  who  biing  so  commanded,  shall  refuse  op 
neglect  to  aid  such  sheriff  or  constable  in  the  exe- 
cution of  his  office,  according  to  his  ability,  being 
thereof  convicted,  shall  pay  a  fine  not  exceeding 
thirty-four  dollars,  and  charges  of  prosecution. (//) 

And  whenever  three  or  more  persons  shall  have  Riots,  routs 
assembled  together,  to  the  intent  to  do  an  unlaw fuP'"*  '""'''^"' 
act  by  force  and  violence  against  the  person  of  ano- biiei. 
ther,  to  kill  or  beat,  or  otherwise  to  hurt,  or  against 
his  possession  or  goods,    as  to  break  open  or    put 
down  any  house  or  fence  wrongfully,  or  to  cut  or  take 
away  any  corn,  grass,  wood,  or  other  goods,  wrong- 
fully, OP  to   do  any  other  unlawful  act  with   force 
or  violence  against  the   peace,  or  to  the   manifest 
terror  of  the  people,  every   sheriff,    deputy  sheriff,  ^,j^*,'^J|„j^' 


(?)  St  C.  493. 
(h)  Jbid.  590,  OQ. 

VOL.  11.  9)7 


■>iO  SffETITFF,  rOROXFTl  .V  rOXRTVBLF. 

jiri-nivTMrsr  ^rjd  consfiihh'.  iM'iii!^  informe;!  of  such  iinliwful  and 
ANDCFSEKAi.  j.j^^^^jjj^  asstMH!)I.v,  miHt  iiimedialelv  re.iaif  to  the 
--^•-^'  pljife  whore  such  as-;ei»l>lv  is  coUei'tcd.  or  as  near  as 
b.'ii?  ...ttfie.iht*  can  siiiVly  come  to  siich  rioters,  and  fluMf  wilh  an 
the  . of.  nn.M  .^„,ji|,|p  y„i^,^^.  cosiimaiMh  or  ca:  sc  to  he  coiunraruled  si- 

repar  to 

pia-PMhe  e    Icncc,  whilst  pro<laii»;ition  is  !!K)kini>;.  antl  after,  must 

.(lamdtioi.opeiilv,  anil  \vj<h  an  a:i<!iMo  voice,  luv.kc  or  <aiise  lo 

be  made,  in   nianriei*   ftjlicv. i.iji;.  or  in   woids  (o  the 

Tont.  of  ,>io- like  effect.  "  /;:  fht  numc.  and  luj  I  In-  anlhoriftj  of 
the  sJnfe  <>/  ( onnechcni.  I  cnav^c  ana  command  ull 
Ifcrtions  assembltd,  immi'diatt'lii  lo  dispcrtie  (hemselreSf 
and  pcucinblii  to  deitoit  to  llitir  own  habitulions,  or 
io  Iheiv  l(i-ti-J'nl  business,  upon  the  pinaltics  eonhiined 
in  the  act   or  laic  of  this  t^lolc,  enliUcd  on  act  for 

Eiofers  nnt    DrevcnUn's  and  nuvishivs:  riois  and  rioitrs.'^     If  such 

b.- a.i  IV       persons,  so  nn^a^^  fully  and    riotously   asssMubletl,  or 

hm.ip.i  bv  .  (jij.^.j.  (,,.  „j<,i.e  of  ihcnj.  after  oroclaniation  umde 

slieiin,  &c.  •  • 

as   afoiTsaid.  shall   continue  toilet  her,  and    not  dis" 

perse  thenisehes,    every   such    bherltV  or  constable, 

and  all   such  persons  as  they  or  ai»y  of  them  may 

command    to  assist,   may   seize   and   appreliend    the 

persons  so   unlawfully  and   ri(»»ously   corilinuing  to- 

s^ethcr,  after   [)roclaniation   made  as   aforesaid,  and 

AikI  carried  fortlnvitli  carrvtlie  nersous  so  apprehended  before 
some   assistant  or   justice   of  the   peace,  to  be  dealt 

Riutei^kiiiiH  >vith  as  tlie  la-.v  ilirecls.  And  if  any  of  t!:e  persons 
so  unlaV'fully  and  riotously  assembled,  shall  happen 
tu  be  killed,  oi-  maimed  or  hurt  in  dispersing  or  ap- 
preheiidinp;,  or  in  endeavourini^  to  disperse  or  apprc- 
lien*!  Ilieni,  by  reas«)n  of  their  resisliiii;  the  persons 

Offirfrs  ami  SO  disjicrsinfij  or  endeavourinj^  to  disperse  them,  every 

pcr.o.i»  ii*     nljerilf,   deputv   slnMilf.  and   constable,   and    all   ai.d 

•i»ti'.(t  III  ...  .    . 

f|iniiiii;r  ii«t,  singular  |.ersop.s  heinj^  aidinj.^  and  assisting'  to  them, 

'.u^kH'i!',!!!"*    ♦"■  '^".^  "''  ""■'"•  ^''''''  •'*'  '"•■*''■''•  <l«i*fhar^'ed,  and  in- 

njMiii.iiin,  kc  <b<innifie  I,  us  well  a£;ainst    the  public,  as  aj;'.iinsl  all 

and  e\ery  pei>on  <ir  («rson«  whatsoever,  of.   lor,  or 

cuacciuin;^   (he    killing,    luaiii.ing,   or   hurling;   any 
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siK'li    xTMHi  or  n<'f-fMis.  s;»  ^^nlllv^  ful!v  and   rioloijslv  ArpoiN.MrNT 
ass(Mu!)leil,  wlm  «!iull  hiifuxn  (<>  bf  so  kin<d.  tnaiisu'd,       mir. 
or  hurt  us   at'jresaid  (/)      Sli'.-rifls   vvifhin   llieir  re-    ^■-''"^'"^ 
spoehve  vointifs,  anil  ro!is(til)lrs   wil'in   (Im*   towns 
to  whieii  tUcy  ve^wi'i\\v\y  Ix^loni^,  have   full    |>o\v(  r 
anfl  authoritj  to  serve  am!  cxrciitc  all  lawful   vvlis 
to  theru  (liret*t«*(l,  comitjf^  iVoni  lauTisI  aulhoriiy,  iuul 
may  rcsjioj^ively  exec  t(e    (he  office   of  water   hi.il- 
iffs.(fe)     And  any  sheriff,  do{)iity  sheriff,  or  constable,  shenfr.  and 
to  whom  any  process,  siiiunioiis,  or  ca|)ias  is  directed  ^'^'^'^"'^  '^^.^j^ 
by  name  and  oiiiee,  issued  by  a  justice  of  the  peace,-"  '''^^'"' 
to   appreheiKl,  Olc.  any  person  lor  any  crimuial  (*t- Ami  ii,ii>i  le-' 
fence  for  which  he  ouglit   (o  he  hrouj^ht  before  suiih^^'^^  ^^".''• 
jusfi;  c  for  trial,  or  exanitnatiun,  may  and  must  exe- 
cute the   same,   at   any  place  witliin  the  iitate,  w!«eni 
the  person  or  j  ersons  ai^ainst  whom  tise  same  issued, 
are  n<Jt  (o  be  foirud  vvilhin  the   pi-ecincts  of  such  of- 
lieep.     And  both  sheriffs  and  cons<al)!es  mv.^t  receive~A ml  must  re- 
all   nranner  of  writs,  in  any  place,  and  at  ssll  tinies,!,^,'^,'j,,'„.| "^^j 
wKliin  their  counties  or  precincts,  when  inu\  where- *»(  all  units. 
soever  thev   siiall    he   tender^'d    to    tliem,  i<nd   must 
execute  the  sanie  and   make  return  according  to  the 
directions  therein    .;iven.     And   any  pei-son   may  de- And  eive  re- 
jnan«5  oT  (lie  slieriff  or  consjahle  (o  wlionj  he  dcli'/ers*^*^''*^*' 
any  wrii,  to  jjjivc  a  receii)(   thereof  undei*  his   hiiiKl, 
Avherein  the  naaies  of  (he  parlies,  the  sum  or  tliinq; 
in  demand,  (he  date  of  (he  writ,  and  of  its  delivery 
shall  be  eontaiaed*  without  taking'  nny  thinj^  (here- 
for.  and   on   his   refusal,  others   pi'esen(    may  set  to 
th<^ir  hands,  as  witnesses   (o  such  delivery.     And  ifr.iahiefoi 
such  sheriff  or  constable  shall  not  exec ut<>  the  writ,  "'^'' '''■'■ 
o'*  shill    ne\:;lect   (o    make  return    (hereof,  or    shall 
make  a  filsc  or  undue  return,  on  comolaint  thereof 
to  the  court  or  justice  to  which  it  was  made  returu 


(/)   St.  C    57S,  .576,   HIT. 
\k}  Ibid,  itfy,  OOU,  lyi. 
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ArpoiNTwpwT  able,  the   court   or  juslice   may   inquire    thereof  by 

',*^Jp,. ''''''  evidence  product  d,  and  if  he  be  found  in  default,  tlie 

'-^"^''"^^    court  or  justise   may  set  a  suitable  fine  rpm  bini» 

an<i  a^ard  dansaj^es  to  ibe  party  ai^!j,ricved,  having 

respect  unfo  the  quantity  and   quality  of  tbe  action, 

and  the  peril  that  niii^lit  have  baj)j)ened  unto  bini  by 

Prorp-ssa-      the  delay  suffered,  which  process  against  sucb  sberiff 

bp  e*'w"r*'    •*''  nonstable  must  be   served  at  least  fourteen   days 

f.itpe..  <tav  befoie  tlje  sifting  of  the  court  when  in   it  is   to   l»e 

be  01  e  court  .     ,         .       ,        ,  i        .f^  ■  i         i      11 

tried.     And  whensoever  any  sheriii  or  constable  shall 
be  sued  for  not  executing  «ny  writ  of  execution  de- 
Ko  a  jx-ai  a!  livercd   to   him   to   be   executed,  no  appeal  shall  be 
a^i'  '  allowed   if  a   receipt   in  writing  were  demanded  or 

received  ol*  su'h  oHicer  for  sucb  writ  of  execution, 
tJ  •1p>^s  i.cf.reat  the  lime  of  the  delivery  thereof;  that  if  such 
nstei,  &.C.  officer  be  conipbiined  of,  or  sued  before  an  assistant 
or  Justice  of  the  peace  for  not  executing,  or  for 
making  a  false  or  undue  return  of  any  writ  of  exe- 
cution gjanted  by  an  assistant  or  Justice  of  tbe  peace, 
on  the  confession  of  t!ie  d»'l)lor,  cither  of  the  parti«s 
in  such  compluint  or  suit  may  appeal  from  the  Judg- 
ment of  sucb  assistant  or  Justice  of  the  peace,  to 
Ihe  next  county  court  in  the  same  county.(/) 

In  case  of  In  casc  great  opposition  shall  be  made  against  any 
fi'^"^„"|^,'',.*'j^ sheriff  in  executing  of  lawful  writs,  signed  by  lawful 
iniiita.  &.o  authority,  or  in  serving  other  lawful  writs  and  pro- 
«:i  1.  kuihoii-  cesses  signed  as  atoresaid,  or  in  case  there  be  a  sus- 
^^-  picion  that  such  gicat  o|)position  will  be   made,  such 

sheriff  is  authorized,  by  and  with  the  advice  of  an 
assistant  or  Justi<e  of  the  peate.  and  of  sucb  other 
assistants  and  Justices  present,  in  case  more  are  pre- 
sent, to  raise  the  militia  of  the  county,  or  as  many 
of  them  as  they  shall  judge  needful  for  removing  :.U 
opposition  j  and  may  proceed  therein,  and  shall  be 

(/)  St.  C.  000,  60J. 
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indemnified,  as  is  provided  l>y  the  statute,  entitled,  "•''*;;"'"^^;;^';"^ 
Jlct  for  preventing  and  ivuiishin^  riotn  and  riolers.'^       j^jiy. 
And  all  military  officers  are  bound  to  yield  o^iediencc  ^if^;!^, 
to  the  sheriffs  command  in  such  cases,  and  for  dis-.-ffi-ers  and 
oliedience  will  b»»  su!)jr>ct,  on  conviction,  each  o.Ticer,,,,,.^  ,„jj^r 
to  a  fine  not  exceeding  ten  dollars,  with  costs  of  pro-  penalty,  &c. 
secution  nnd  damages  sustained, (w) 

Sheriffs  have  the  charge  and  custody  of  the  {?aols^^^*';J[*^*j;  ^ 
in  their  respective  counties,  and  are  constituted  the  gaols. 

'  ..11  ,  1     ,.     Must  appoint 

keepers  of  them  ;  hut  may,  and  indeed  must  substi-  ^^  ^^,,^  and 
tute  an  under  keeper  or  j-aoler  for  each  gaol,  as  need  be '^«j->Pon^^^^^ 
may  require,  and  is  responsible  for  all  damages  which  duct. 
any  person  may  sustain  by  the  escape  of  any  prisoner 
out  of  such  gaol,  through  the  fault  or  connivance  of 
such  under  keeper  or  gaoler,   or  any  other  person 
whatever,  havin^r  the  charge   of    such    gaols  under 
such  sheriffs,  as  also   for  all  other  faults  and  negli- 
gences of  such  under  keepers,  by  such    sheriffs  ap- 
pointed, in   any  matters  respecting  said  tru*it.(.*) 

Though  the  rights  of  sheriffs  to  appoint  general  de-  May  appoint 
puties  is   recognised,  yet  each  (  xcept  the  sheriff  of  fj;;^'^^'*'P"" 
Middlesex,  who   seems  to  have  been  ac.  identally  o- 
mitted)  is  limited  to  a  certain  number,   subject  to  aug- 
mentation ordiuiiriution  at  anytime  by  the  legislature. 
At  present  the  number  of  denuties  permitted  to  each  ^""^^*^' "' 

•  '  (leputies 

sheriff  is,  to  the  sheriff  of  Hartford    county  ten,  of  i,«ited  in 
New-Haven  and  New-London  each  eight,  of  Fairfield  ^acu county. 
nine,   Windham  seven,   LitchlicM  ten,  and  of  Tol- 
land four.(o)     Appointments  of  gaolci's  and  general  Appoint- 
deputies  must  be  by  warrants  in  writing,  under  tbe^lll'^^'j' jy)|^p^ 
hands  of  the  respective  sheriffs,  and  approved  by  the 'a'  «ieputies 

'  ^  ,  .    .       ,  '  ai""^'  be  bv 

county  courts  01  the  county  tor  which  tuey  are  re- wai  rants,  and 

ai;riivefl  by 
C'juiity  comts. 

(m)  St    C.  COO. 

In)   II. id.  3^6,    r567. 

Co)  Ibid.  601,  60i,  605,  60e. 


2i4  SHERIl^F,  COTIONER  k  CONSTABLE. 

APPoiKTM'KT  sppetively  made,  and  eacli  wtiirunl  oT  -appointsnent 
AN  ^^■^<"'^  ^^.^^^  jjg  recorded  in  <he  eoanty  c-oiiH  of  ihe  iouuiy 
^^^^v^^  wherein  such  ajaoh'i's  or  deputy  Klu'Hfls  sliall  be  re- 
mu't  beVe-  s,;eetive]y  appointed  to  a(t.(;))  All  wltieli  liavijijr  heea 
^"  "^*^  ,j       eompJeted.  and  such  {^aoleror  deputy  sheiiir  havi  -^ 

VJC' -CI  ill  OC-  *  ^ 

put « K  and  taken  the  oaths  by  law  prescribed,  e-ch  holds  his  office 
be  sw->r™"*^  durin.i;  the  pleasure  oF  the  slietift'  Troiu  whonj  he 
jioid  »>ffi' es  i-efelved  his  appointJ»:ent,  subject  !io»\  ever  to  rcno- 
surr..fsher-  val  by  the  county  courts,  on  prosecution  ior  cer- 
ifi,  &c.  ^^j^  otfences  which  will  be  mentioned  in  theirpro- 
per  p!aces.(g) 

Shenff'5m*y       Notwithstamltnjs;  tho    provisions    and    restrictimiR 

othe'n    '^'^    above    stated,    the    respective   slieriffs    may   appoint 

each    other  to  serve  as  deputies  in  their  respective 

counties,  witliout  (r)  such  approbation  of  the  county 

^nH  ar>potnt  coi,|.| s/.s)     And  oti  special  occasions  may  depute  any 

gf.f  rial  df  (>u-  ^    '  '      .       ,  . 

ties  atwiM.     meet  person  to  serve  and  execute  any  particular  writ 

or  process,    by   makiny;  a   warrant  on  the    back   of 

such  writ  or  process  to  tlie  pei'son  deputed,  who  must 

Special  depn- y^fj^,,.  the  scrvicc  thereof  tnake  oath  before  an  assist- 
ty  inns  make  ,  „     ,  .t     .   i       /t    -,■  /.    ,,  . 

oa.i,  t..  hu     ant  n*  justice  of  the  peace,  ♦'  Uml  he  jailhfulbj  and 

seifice.         triihi  served  the  natne,  accnrtUn;;  tn  hia  endorsement 

ihereon,  and  thai  he  did  not  Jill  vp  said  7vril.   v»r 

give  any  direclion  to  any  person  topll  np  the  same  ^'* 

Which  oath    v>liich  oadi  must  be  endorsed  on  said  writ,  or  proper- 

luustbern-     |y  (-(MiiiitMl  by  the  Huthority  adininisterinj^  the  same, 

writ.  which    being  done,  such  service   will  be  go«d  and 

valid.([) 

wiicn  sheriff  ^,„|  whenever  the  sheriff  of  any  county  sliall  be 
mncty.uf  appointed,  and  commissioned  in  the  recess  of  the 
/•..u.iiy  couit  court  of  the  county  whereof  lie   is  appointed. 

(p)  St.   C.   r,(U,  «"06. 

(,j)    Ibi.l      fid'J,   G04. 

(r)    Ibi.l    60'i 

(t)    Ihu).    '•'()4. 

(0  Ibid.  602,  60r. 
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sij<*h  s?if'riff  niav  nnpoint    (lie  number  of  ilepulios  wI-appointmrnt 

»  ■      1  1  o  ■  •  •  /y  *^^  Gi  NERAt 

Jowt-fl    l)y   law  tor  siicJi  «oun(y,  to  continue  in  oilice       i,uty. 
until    the  end  of  tlie   session  of  the  county  eourt,    ^^7^7^ 

''  deputies  t  •! 

which  shall    be  fii'st  holden  in  such  county  after  the  i.*MGi#urt, 
time  of  such  shei'iff 's  l)f'iMjj  ujjpoinle;'.  and  no  louger, 
unless  then  approved  by  such  court  (  ) 

•Whenever   such    sherift' sliaU    dismiss  from  office  When  any 
any  .gaoler  or  deputy  sheriff,  he  must  deliver  or  cause  ^'j'^';',],^J'|,'^y, 
to  he  delivered,  to  such  i^aoler  or  deputy  sheriff,  higsaoier  ur  He- 
uischart^e   irom  oihce  in  v^rinnj^,  and   ionj^e   a   copy  (,e  ,„  nri'iiig 
of  such   discharge,  or  a  certiiicate  under  his    hand,*"*^*^*^*"^"*'*' 
of  his  having  discharged  such  gaoler  or  deputy  sher- 
iff from  office,  wih  the  clerk  of  (he  noiinty  court  of 
his    county,  to   be  by  such   clerk    recoided  in  the  re- 
cords of  said  court.     And  the  clerk  shall  be  allowed  Kee^  to  clerk 

fi.  ,  i      n  •    >  >       1  i       for  lecorUiijy. 

or  I'ecofdisig  each  warrant  oi  appointment,  deputa- 
tion, ceriificate  or  discliari^e,  twenty-live  cenls.(r) 

In  case  of  tlie  death  of  the  sheriff  of  any  county,  upon  fieath 


liis  a-aoicr  or  gaolers,  and   deijuty  sheriffs,  and   each'^^'^'^' ^' ''^" 

''  .  ,  .  (lUties,    &C, 

and  every  of  tijein  in  oilice  un«ier  such  sheriff  at  thetoronumie  in 
tiiue  of  his  death,  shall   continue  in  their  respective      '?"",'„ 

»  aiiuther  is  ap- 

ofilces,  and  in   all  things   do  and  perform  the  duties  j'wiuts'i.  ^c. 
thereof,  until  another  sheriff  shall  be  appointed  and 
commissioned,  and   take   upon   hiusself  the  duties  of 
said  office,    and   that  notwithstanding  the   term  for 

!  •    1  i_  i  1  .        .        -n^     .      51  ,  And  that,  aU 

which  any  such  gaoler  or  deputy  shcritT  shall  have  tiR..sh  i.is 
been   appointed    shall   expire,  after  the  death  of  the*"'" '*'^^''*^' 
sheriff  under    whom   they  liolii  their  oifices,  and  be- 
fore the  appointing  and  comjaissioniug  another  sheriff, 
and   his  taking  upon  himself  tlie  the  duties  of  that 
oilice.     And   the  defaults  and   misfeasances  of  sudi  D  fault  in 
gaolers  and  deputy  sheriffs  in  the  mean  time.,  as  we|l  tulie^ahr«ach 


{•/)  St.    C.     607 
(r)  Ibi'!.     COy. 
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APPOINTMENT  as  before,  sliall  be  judged  a  breach  of  the  bondof 
'*'"'BUTr*'^  recognisaiue  entered  into  by  the  sheriff  as  aforesaid, 
^-^'"^T^-'  at  the  time  of  their  appointments  respectively,  fop 
bond!"  *  the  faithful  distliarge  and  administration  of  his  of- 
fiee ;  and  the  estate  of  said  deceased  sheriffs  be  lia- 
Exfcutois  of  ijjg  tlierefor.  And  the  executors  and  administrators 
dy 'JgainT^  of  such  deceased  sheriff  may  have  against  the  gaol- 
d.  rutie^  aad  (lenutv  sheriffs,    and  their  bondsmen,  the   like 

endorseiuent.  ^      ^         i      •/  •        i>.  •► 

remedy  for  the  defaults  and  misfeasances  m  office  or 
such  gaolers  or  deputy  sheriffs,  as  such  sheriff  would 
have  been  entitled  to,  if  he  had  lived  and  continued 
in  the  exercise  of  the  office,  until  his  successor  was 
appointed  and  commissioned,  iuiti  hud  takeu  u^^ron 
himself  said  office, (u') 


(u>)  St.  C.     607, 
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II.  PROCESS. 

CIVIL  process  is  of  two  kinds,  summons  and  attach- 
Bient.  Both  must  be  fairly  written,  signed  by  a  niagis-     p^^^^^ 
trate,  justice  of  the  peace,  or  clerk  of  the  court,  men-    '-'^^^^^-'. 
tioning*  the   court,  the  time  and  place  of  appearance  vi  process, 
therein,  also  containing  a  declaration  of  the  substance  ^^^''*- 
of  the  action,  which  attaehmeuts  are  granted  against, 
the  goods  or  chattels  of  the  defendant,  and  for  wanto£ 
them  against  his  lands  or  person,  if  the  plaintiff  when 
he  prays  an  attachment  gives  sufficient  security  to  pro- 
secute kis  action  to  effect,  and  answer  in  case  he  make 
not  his  plea  good.     Like  security  must  also  be  given 
by  some  substantial  inhabitant  of  the  state,  on  grant- 
ing a  summons,  when  the  plaintiff  is  not  an  inhabi- 
tant of  the  state.     All  writs   and  processes  must  be 
directed   to   the  sheriff,    his   deputy,  or  some  con- 
stable,(a:)  except  in  certain  cases,  when  they  may  be 
directed  to  indifferent  persons.     Criminal  process  is 
a  warrant  of  arrest,  signed  by  the  assistant  or  justice  Criminal  pio- 
of  the  peace,  or  by  a  clerk  of  a  county  or  superior '^^^^^^  "'^*'* 
court,  on  information  duly  exhibited  to   such  assist- 
ant or  justice  of  the  peace,  to  such  county  cr  superi- 
or court  by  an  informing  officer,  or  a  private  person, 
as  well  in  behalf  of  the  state  as  of  himself.    The  war- 
rant is  annexed  to  tlic  information,  and  commands  sojne 
proper officerto' arrest  the  person  informed  against,  and    , 
to  bring  him  forthwith  before  the  assistant  or  justie^r 
of  the  peace  signing  such  warrant,  or  before  the  coin  <., 
by  Avhose  authority  such  warrant  is   issued,    whoi  - 
clerk  signed  the  same.     And  when  such  warrant  i^ 
issued  on  information  or  complaint  of  a  private  per- 
son, there  must  be  sufficient  security  for  prosecution 
given  by  t!ie  person  complaining  at  the  time  of  issuing 
such  warrunf.      Warrants    may  also  Jjo  issMcd    by 

'v)  St.  31,  C.  <>?. 

vol.  tr.  ^s 
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pRocie-ii.  assistants  and  justices  of  the  peace,  for  arresting 
persons  guilty  of  profane  swearnig.  cursing,  drunken- 
ness, or  of  breaking  the  babbatli,  wben  such  assistant 
or  justice  has  |)lain  view  or  personal  knowledge  of 
the  offence,  without  such  information  ;  but  such  war- 
rants must  contain  a  statement  of  the  facts  whereoa 
they  are  issued. (j) 

Sheriffs  and  Slieriffs  and  Constables  are  authorised  and  eom- 
^'''''*''^'"'l  ^,1  nianded  to  serve  and  execute  all  K.wful  writs  and 
wilts,  &c  processes,  issued  and  signed  by  lawful  auiiiority,  and 
delivered  to  directed  tothem.(»)  The  fawful  authoirty  by  which 
them  writs  and  other  processes  may   he  siirned,    justices 

lavvlul  au-  ,  '  . 

thoritv  to  ol  the  peace  who  may  respectively  sign  any  original 
are  Vril-eVof^^'''*^  "**  P^'oeess  to  be  served  or  executed  in  any  part 
the(.eaie,      of  the  couiity  to  whicli  they  respectively  belong,  and 

who  may  •'iKn  i  i      i     p  •       i  •    •    ^  *  ^  '  »•   • 

writs  to  t.e  returnable  before  any  single  minister  or  court  of  jus- 
serveH  i\q^  therein, ffO  excepiiny-  writs  of  habeas  corpus  cam 

throughout  \     y  I  o  r 

thrir  cuuii-  causa,  which  when  returnable  before  a  single  judge 
*'^*"  of  the  superior  court  must  be  signed  by  such  judge. (  ) 

'I'hey  may  also  issue  writs  of  executioi!,  on  judg- 
ments rendered  by  themselves  respectively,  to  be  ex- 
ecuted in  any  part  of  the  state  in  which  the  person 
dwells,  or  the  estate  whereon  the  same  is  to  he  levied 
is,  at  tbe  time  of  granting  sueli  executioH.(() 


And  into  an  ^^^j  ^^^^y  issue  wHts  of  attachment,  summons,  and 
county,  in  subpcBua,  into  either  of  the  couufies  adjoining  those 
""'  '  in  which  they  respectively  dwell,  returnable  to  any 
court  to  be  holden  wiihin  the  county  in  which  the 
And  criminaijustice  issuing  the  same  dwells. (rf)  They  may  like- 
through  the    ^'ise  issue  process   to  he  served  in  any  part  of  tbe 

state,  in  a^se, 
Ac. 

(v)  Swift  Sv"i.   n.    385,  586.     St.  C,    231. 

(0  >t.   C.  399,  600. 

(<i)  I  hid.     :n. 

(h)    llxi.l.   69. 

(c)  I  hid    '28,3. 

(d)  Ibid.    425. 
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state,  to  an-fst  and  bi-injj;  before  the  jusliec*  signing  process. 
such  p- orcss.  an.v  person  against  wlioiii  connjlaiiit  is 
made  for  a  eriininal  offenee,  for  niii<  h  he  ought  to 
be  hrougijt  before  such  justice  for  trial  or  examina- 
tion, and  niaj  in  like  manner  grant  summons  or  ca- 
jius  for  witnesses  in  such  cuses.(<) 

Judges  of  the  county  courts,  and  justices  of  the  ^"'^^^^  "^^^.' 
quorum,   may   reSj»eciively  issue  process  in  civil  mat-oes  otqiorum 
ters,  to  be  served  in  any   part  of  the  state,  in  all  ••e-p'^^.Vi,,,',',,^,^ 
pt^:  ts  as   fully  as  Justices  of  the  peace  may  iu  tlieir  i^e  «iate. 
ivs^>ective  coualies.(^J 

The  governor,  lieutenant  governor',  assistants  and  ^o^*'^""'". 

"  '  •"  III  iitt'iia'it  go- 

judges  of  the  superior  courts  for  the  time  being,  are  »err,..r,  a»- 

n     •  .1  i         ^    ji  ^    J  I  vistaiit»  and 

justices  of  the  peai  e  throughout  tlse  state,  and  may j,„j^^,j,  „  j,  g 
issue*  process  civil  and  criminal,   to  be  served  or  exe-<'*'i    r-^-^'** 

rt   .  111*.  thniugU  the 

cuted   in  any  part  of  it.  and   returnable   betore  any  state. 
single  minister  or  court  of  justice  therein. (^') 


Clerks  of  the  county  courts  may  respectively  sign  Clerks  of 

....  ,  ,  1*1*       'oiimv  ((inrts 

original  writs  and  processes,  to  be  served  any  where, hi. . uah  n.nr 
in  the  county,  and  to  be  returned  to  the  courts  of^"'""""'^'*' 

»  '  ^  to  an-'  dhle 

which  they  are  respectively  clerks  ('»)  and  may  issue  tbeu  tomti. 
writs  of  execution  to  be  executed  iu  any  part  of  the 
state  (  ) 

Clerks  of  the   superior   courts  may  respectively  ciprk<!  of  su- 
sign  mesne  process  and  judicial  wiis,  to  be  executed  "''^""^ '""'^I' 

r>  I  tf  '  re  lu  limbic  to 

in  any  part  of  the  state,  and  returna!)Ie  to  the  couriMitJ^a  c«>u»t». 
whereof  they  are  respectively  clerks.(K) 

(<>)    St     C    423, 
(/)    Nt.    C     4-24. 
(s)   Ibid     423. 
(/<)   Ibid.    -^ii9. 
(/)    I  hid.  ii9. 
{kj  ibid. 
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III.  SERVICE. 

sKRvidt.  411  -writs  and  processes  requirin.^  any  person  to 

wV^^^^n  answer  in  any  ci>il  action,  if  returnable  to  the  su- 
able to  roui.  nppio,.  or  countv  court,  must  be  served  upon  the  de- 

tv  c'.aiifs  and'  *  •       i       •  i      i>  ^i 

MH.erior  fcndiint,  at  least  tuelvc  days  inclusive  before  the 
be"'enTri2  ^^y  of  the  courts  sitting,  or  if  returnable  to  an  as- 
dav>  before  glstaut  or  justicc  of  the  pcacc,  must  be  served  six 
an!)  le'a'j.lv'days  incliKive  as  aforesaid.(0  When  the  suit  is  by 
lire,  &i    6    I'opcijj,^  attachment,  or  aarainst  some  officer  for  de- 

(lavs  before  "  .  ■        .  n»  j.    i  i 

tnai.  fault  in  his  oihcc,  or  against  a   sherin  or  constable 

ia'n?t*she"ri(T  ^or  uot  returning  an  execution,  or  making  a  false 
or  coiiMabit;  q,.  uuduc   rctum  thereof,  the  writ  must  be  served 

ill  default  and  _  ,  .       i       •         i      #>  ^i  -i^-  /■     \       p  ji  ^ 

fore  gn  at-  fourtccu  davs  luclusivc  bcloic  the  sitting  (in)  ot  tho 
tachu.cnt       eourt,  as  M<'11  uhen  such  writ  is  returnable  befores. 

•nii>t  b    >err- 

ci  davsba-an  assistant  or  justice  of  the  peace,  as  when  return- 
f...e  court,  ^^^j^  ^^  ^  county  court.  A  summons  must  be  served 
lioIvTened.  by  reading  the  same  in  the  hearing  of  the  defend- 
ants, or  by  leaving  an  attested  copy  thereof  at  tho 
place  or  places  of  his  or  their  usual  abode,  if  within 
i\\o  state. (ti)  and  if  the  defendants  are  not  all  in- 
babitants  of  tho  state,  and  the  suit  be  on  joint  eon- 
tract,  service  on  such  of  (hem  as  are,  will  be  suf- 
ficient.(.))  And  if  a  corporation  be  defendant,  a 
co[»v  of  tbc  writ  and  declaration  must  be  left  with 
(lie  rlcrk  tliciTof,  or  in  case  of  a  town  or  society, 
\>ith  a  schct  man,  as  one  of  the  committee. (p) 


Attnchmcnts  must  be  served  by  attaching  the  goods 
^oKVR.vtd.    ^,.  y^,j,i,.  of  tbr  tiefendant,  and  for  want  thereof,  his 


VMar'nnpnU, 


(/,)  SI.  C.   ^2. 
(m)    Ibid.   G?,  601. 
(;/)   Ibid.  32. 
(..)   Ibid.  34. 
{[.)   iSid.   It^g. 
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lK)(]y.(r/)  When  personal  es<ate  can  bo  found,  the  ^^^^^^ 
oiricer  must  take  it,  whether  shown  and  tendered  to 
him  by  the  defendant  or  not,  instead  of  taking  the 
body,  though  offered,  and  though  he  refuse  to  offer 
persoual  estate.  If  personal  estate  cannot  be  had, 
the  offi.'cr  must  attach  real  estate,  but  not  other- 
Avise.(r)  When  personal  estate  is  attached,  the  of- 
ficer must  take  it  into  custody,  and  retain  it  till  sixty 
days  after  rendering  final  judgment.  He  must  hold 
it  ready  to  be  taken  by  execution,  but  if  it  be  not  so 
taken  within  that  time,  it  is  discharged  from  tha 
attachment.(s) 

In  actions  on  foreign  attachment,  whether  they  be  Foreiiin  at- 
in  form  of  summons  or  attachment,  the  officer  serT-i,o,v  served, 
ing  the  writ  must  leave  an  attested  copy  thereof 
with  each  person  thereiti  named,  as  attorney,  factor, 
agent,  trustee,  or  debtor,  to  the  defendant  in  the 
action,  or  at  the  usual  place  of  abode  of  sucli  at- 
torney, factor,  agent,  trustee  or  debtor,  at  least 
fourteen  days  before  the  time  of  trial. 

W'hcn  any  estate,  real  or  personal,  is  attached  by 
virtue  of  a  v.  rit  of  attachment  in  any  civil  action^ 
the  officer  who  serves  the  same  must  leave  with  the 
person  whose  estate  is  so  attached,  or  at  tlie  place  of 
his  usual  abode  witliin  the  state,  a  true  and  attested 
copy  of  the  writ,  and  of  his  return  thereon,  describ- 
ing the  estate  by  him  so  attached.  And  when  any 
real  estate  is  so  taken,  the  officer  serving  the  writ 
must  leave  a  true  and  attested  copy  tliereof,  and  a 
description  of  the  estate  so  taken  at  the  town  clerk's 
office  in  the  town  wJicrein  such  estate  lies  :  and  until 


iq)  St.  C.  32,  33. 

{r)  Swift  Syst.  11.  191. 

(f)  St.  C.    60. 

\l)  lbi«i.  69. 
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s'urtcs.  the  service  he  so  conspleted,  the  estate  so  attaclipd 
^■''^'"^  shall  not  be  liolden  bv  such  atlaehmeiit.  a,i::ainst  unf 
olher  ei-editor  or  bona  ^/idc  purchaser,  unless  such 
copy  be  left  in  service  within  heven  ilavs  next  after 
attaehinj^  such  estate,  and  before  the  time  limit:  d 
bv  law  for  the  service  of  sut  h  writ  be  expired. («) 
V  lien  any  personal  estate  is  so  taken  Iiy  attach meiit, 
tlje  offtcor  who  takes  the  same  must  hold  il  in  safe 
custody,  until  t<ixty  days  after  final  judgment  in  the 
case,  urjless  sooner  taken  in  execution,  or  otherwise 
legally  dischari5ed.(i^) 

Pank  an.1  All  the  rij^lits  or  s'tares  which  any  person  has  op 

Thiei    at    owns  in  the  stock  of  an,y  bank,  insurance  company, 

teciimeiit.       turnpike   company,    or    other  corporation,    together 

with  the  interests,  lents  and  profits  due.  and  {^rowing 

due  thereon,  are  lialjlc  to  be  attached  in  an^v  action 

at  law,  and  levied  ui)on  and  sold  to  satisfy  any  judg- 

Ca«hier.  &r.  nicnt  and  execution  against  the  owner  thereof.     And 

"""'-"*'',  whenever  any   nroper  officer  shall,  with   a   writ  of 

ceit  heal  I-  of  '  . 

amoi.iii  of     attachment    or   execution,    ap|)ly   to  the  cashier  of 

bv  au'"ft5r  "r  sucli  bank,  or  to  the  secr««tary  or  clerk  of  such  eom- 

iretjKiroj,  &c  pjjny,  for  the  purpose  of  attaching  or  levying  upon 

such   rights  or  shares,    such    cashier,    secretary  or 

clnk    must   furnish   such   officer  with    a  certificate 

under  his  hand,  in  his  official  capacity,  ascertaining 

the  number  of  rights  or  shares  th«*  defendant  holds 

in  the  stock  of  such  bank,  contpany,  or  cot^poration, 

iivilli  the   incumbrances,  if  an\,  and   the  amount  of 

Atrtrbment.  the  dividends  due   thereon.     And  the  attachment  of 

•ucVIiytk   "^">  '^'" ''  rights  or  shares  shall  be,  by  leaving  a  true 

an<l   attested  copy  of  the  writ,  with  his  proper  en- 

dor-ennnt   thereon   by  the  officer  serving  the  same, 

a''  in  other  cases  with  the  defendant,  <»r  at  his  usual 

place  of  abode,  if  within  the   stale,  aud  aUo  a  like 

('i)  St  r.  s",  €0. 
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irue  and  attested  eopy  with  the  cashier,  secretary  or     smvicE. 
clerk,  and  such  rii^iits  or  shares,  together  with  the 
interests,  rents,  and  protits  thereon,  will  thereby  be 
hulden  to   resj>ond   the    judi'ment  which  may  be  re- ""w  lonj 

"       "^  '  iiu.at'ii. 

covered   in  such   action,  for  tlie   term  of  sixty  days 
afttr  the  renderin;;  thereof,  and  no  loneer.(x(')     And  ^'^^  ''^  ^*' 
"whenever  any  sucli  riii;hts  or  sliares  are  so  attached,  uy,,, 
the  owner  thereof  may   cause   the   same   to    be   re- 
plevied, as  in  eases  of  otiier  property  attached.     And 
the  officer  sei'vinj^  the  writ  of  replevin  issued  in  such 
case,    must  leave  a   true   and  attested   copy  thereof 
with  the  cashiei*  of  such  bank,  or   the  secretary  or 
clerk  of  such  company  or  corporation,  as   the  case 
may  be,  the  rij^hts  or  shares  i'l   which  have  been  so 
attached.     And  on  a  copy  beinj^  left  i?»  such  manner, 
the   shares  or  rights   so  attached    will    be    released 
fi'om  such  attachment,  and  become  in  as  ample  man- 
ner as  before  sul)Ject  to  the  controul  of  the  owners. 
And  the  persons  giving  bond  on  any  writ  of  replevin.  Surety  in  re» 
are   not  liable  to  pay  any  greater  sum   in  any   suit[||j*'J|^"j^|^'J:"|^^ 
brought  on  such  replevin  bond,  than  the  value  of  the"'""^"'a" '"• 

,  I       •     t    I  I  '^  /■    \  value  ■  f  tlie 

property  replevied  by  such  writ.(ar)  proi^eayv 

And  when  for  want  of  goods  or  estate,  the  body  when  the 
of  any  defendant  is  taken  by  virtue  of  a  writ  of  at-'''*^^'!t'"''^°' 

•  the  (pincer 

taehmetit,  the  olScer  serving  the  writ  must  read  the "usf take b*i! 
same  in  the  hearing  of  said  defendant. (;/)  And  if  the '^ ''^"*''^* 
person  whose  body  is  so  attached  shall  offer  us  bail 
one  or  more  substantial  inhabitants  of  the  state,  of 
sufficient  ability  to  respond  the  judgntent  which  may 
he  recovered  in  the  ease,  to  become  bound  in  such 
officer,  whether  sheriff,  deputy  shejiff,  or  constable, 
in  a  su  ticient  sum,  conditioned  for  the  appearance  of 
the  per:iua  so  attached,   before  the  court  to  which 

(tp)  St.  C.  I.  fiO,  61. 
(.>)  ibi.l  II  '21,  it, 
iy)  ihii.  S3. 
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sEBvrcE.     sucli  writ  is  made  returnable,  such  officer  must  ae-^ 

cept  such  bail,  and  thereupon  discharge  the  body  of 

If  the  officer  of  such  defendant.     And  no  recovery  shall  be   hart 

bail  bond,  he  against   the  officer  who  served  the  attachment  and 

\>iii  not  be     ^Q^j^  ^jjg  |,ail,  unless  he  shall  have  taken  insufficient 

liable,  unless, 

&t.  bail,  or  shall  refuse  to  let  the  plaintiff  have  the  bail 

bond,  that  he  may  have  remedy  thereon. (»)* 

If  the  defendant  whose  body  has  been  so  attached 
is.  unable,  or  refuses,  or  neglects  to  procure  bail 
for  his  appearance  at  court  as  aforesaid,  the  officer 
so  holding  him  attached  must  apply  to  some  civil 
authority,  whose  duty  it  is  on  such  application  and 
being  satisfied  of  the  facts  of  such  attachment  and 
neglect,  &c.  of  the  defendant  to  procure  bail,  to 
grant  a  mittimus  expressing  the  ground  and  cause  of 
commitment,  and  requiring  the  gaoler,  master,  or 
keeper  of  the  prison  in  the  county  in  which  such  at- 
tachment has  been  made,  and  if  there  be  more 
prisons  than  one  in  such  county,  to  the  gaoler,  ike. 
of  the  prison  nearest  the  place  where  such  person 
was  attached,  to  receive  and  keep  such  defendant 
within  the  prison,  until  discharged  according  to 
law. (a) 


iail  ou  civil        *  Wlienevti-  in  Connecticut  u  prisoner  is  oorr.Qiittcd  to  gaol  in  any 

i-roocss,  civil  case  on  uiesuK  process,  it  is  the  duty  of  the  slieiiff  Iiavin)C  chaijr  «f 

the  gaol  to  tal.c  ^ooil  aud  sutlicit'iit  bail  when  oU'ercd,  uiui  the  bail  bond 

so  taken  is  atni^nable,  Hod  of  the  same   legal  etlect,  and  may  be  pro- 

ceedt'd  on  in  tiitt  sainv  inannei   a»  a  bail   bond   takon    aftei    arreKt,  and 

beloic  comniitnient.     And  the  sheriiV  taking  such  liond,  is  entitled  to  the 

usual  conipeusation   for  his  scrvicev,  and  his  legal  (eea  for  travrl.(l) 

liail  on  crimi-      And  any   |)iir>oii  cuinmitted  to  gaol  on  criminal   piuceis,  tor  harrng 

Jrd)  process.     Ji«gletted  or  ieru>cd  to  recinjnizauoe  before  the  magistrate  by  whom  lie 

wai  cotnmittcd,  may  be  relitved  by  entering-  into  a  proper  lecopnizanrc 

before  •ny  judj^e  of  the  suj)crior  <.:ouit,  or  hefoix:  the  judjje  of  the  county 

court  or  justice  of  the  tjiiururn  of  the  county  wherein  such  ],)risnjie»'  is 

<Mitined.('i) 

(I)  «t.  C.  II.  2L  (i)   Ibid,  23. 

(i)  St.  C.  C»,  69. 
(y)  Ibid.  :'3,  C(\ 
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When  the  body  of  any  person  shall  have  been  so  i""^''  r- 
attached,  and  for  want  of  bail  eommitfed  to  pri  on, 
lie  shall  not  be  holdeu  therein  by  virtue  of  such  at- 
taeinnent  lonj^er  than  (ive  days  aflei*  the  rising-  of 
the  court  in  which  final  jtidj^inent  in  such  case  shail 
be  rendere<l.  And  in  case  such  person  shall  not  l>e 
taken  in  execution  on  suoh  judj^nient,  within  five 
days  as  aforesaid,  the  keeper  of  the  gaol  upon  iiis 
fees  beini*  paid,  may  not  hold  such  prisoner  any 
longer  by  virtue  of  such  attach inent.(6) 

But  no  member  of  the  general  court,  during  tbe 
session  thereof,  or  in  going  to  or  returning  froiu 
such  court,  may  be  arrested,  imprisoned,  or  sued,  ex- 
ce  Jt  'n  cases  of  Ugh  treason  or  lelony  oiily.(p)  Nor 
is  the  master  of  Newgate  prison,  nor  the  officer  nor 
privates  of  the  guard  under  his  command,  liabh*  to 
arrest  or  imprisonment  on  mesne  proces-s  oi*  exccu- 
lio'i  in  any  civil  suit,  for  and  during  the  period  of 
their  respective  service  at  tlie  prison. (rf) 

Service  of  criminal  process  or  a  warrant  of  arrest 
is  always  by  apprehending  the  body  of  the  pessou 
•11  whom  service  is  to  be  made.  And  the  offiier> 
Avhen  he  has  so  arrested  the  person,  must  forthwith, 
according  to  tije  directions  of  his  warianJ,  convey 
his  prisoner  before  the  court,  assistant  or  justice 
TV  ho  issued  such  warrant,  and  the  same,  togelker 
with  the  prisoner,  deliver  to  the  court,  ik.c. 

All  writs  mafle  returnable  to  the  county  courts, 
must  be  returned  to  the  clerk  of  said  courts^  on  the 


(  1    Ibid.  v^iS. 
(d)  Ibirt.  69. 

VOX.  ir.  29 
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sEuvici.     day  before  the  silting  of  such  county  touits,  and  not 
aftei*\vards.(<') 

Petitions  Whenever  a  petition  is  broiie,ht  to  the  jjeneral  as- 

b  .-iiaht  to      spn,5K.  it  niubt  be  served  b^  aeony  of  biu  b  petition 

gem  ral  as-  »'  .  i  »'  i 

sem()iv,  how  being  given  or  offered  to  eaeh  resjiondent  theiein 
named,  (if  living  within  the  state.)  or  left  at  the  place 
of  his  or  their  usual  abode,  if  l)rought  to  the  May 
session  of  such  assembly,  at  least  tv>elvedays  before 
the  first  Tuesday  which  shall  be  next  after  the  oj/en- 
iug  of  said  assembly,  and  must  be  returned  before 
such  Tuesday  ;  and  if  biought  to  the  October  sesi-ion, 
at  least  twelve  days  before  the  second  day  of  the 
session  to  which  the  same  is  returnable,  and  must  be 
returned  to  the  secretary  on  or  before  the  first  day  of 
such  session,  ^yj 


ofTiotrwho        Kvery  person  who  sliall  serve  any  writ  or  process, 
nai  >v,its  or    excepting  executious,  must  endorse  on  such  writ  or 

incsuepio-     ppocess   tlic   fees  bv    him   charged   for  such  service, 

ci-<s,  must       "   ,  '        .  '. 

endoripthfie  M'ith   the  number  of  miles  by  him  travelled,  and  the 

onjtemsof    other  items  constituting  the   amount  thereof;  and  if 

by  such  endorsement  it   shall  appear  that  such  fees 

are  charged  at  a  greater  sum  than  !)y  law  they  ought 

to  have  been,  such  fees  siiail  be  reduced  by  the  court, 

assistant  or  justice  of  the  peace  to  whom  such  writ 

or  process  is  returnable,  to  such  sum  as  is  by  law 

allowed  for  such  servicc.(^'') 

i'iaveiiin?fces      ^\nd   uo   sheriff,  constable,  or  other  officer,    shall 

no  more  t  'an  ,,,,,.„  , 

actual  tiavti.  bt' allowed  lees  lor  travel  to  serve  any  writ  or  execu- 
tion  for  any  greater  distance  than  he  shall  actually 
^o\\  tompu  - ^pjjygj  ^0  serve  and  return  the  same,  to  be  computed 


(r)  St.  c.  ri3. 

(/)   M.ul    .s.=.0.,  55 J. 

(s)  Ibid.  603-. 
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from  the  place  of  the  officer's  abode  to  the  place  of    ^^^l^^ 
service,  and  thence  to  the  place  of  return(/i) 

No  sheriff,  under  sheriff,  sheriff'*  deputy,  or  con- J)^J'^^'J'y";'jf^^^ 
stable,  may  fill  up  any  writ,  process  or  declaration  ff  "•  oonsta- 

,  .  ,  ''It?,  uiay  ap- 

in  any  case  whatsoever,  nor  appear  in   any  court  as  ,,ear  a>auor- 
attorney  for  and   in   behalf  of  anv  other   person  or"*'^ '"  ^"^  „ 

''  .  *"  .  ''a  e,  nor  fill 

persons  whatsoever.     And  if  it  shall   appear  in  any  ui.  oi  tiraw 
case   that  the   writ,    process,    or   declaration,    was**"^^^"*' 
drawn  or  filled  up  l)y  any  sheriff,  sheriff's  deputy,  or 
constable,  (their  own  cases  only  excei»te<l^)  tii(i  same 
shall  abate  aud  be  dismissed. (;) 


{h)  St    C.     994,  60S. 
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IV.  EXECUTIONS. 

EXFcuT'ON.       THE  iisnal   form    of  cxeeiition  in   ihis  sfafc.    is 
v.^^-v'-N-/    against  flie   sitone^.  aoods,  chattels  and  lands  ol   \\>e 
foiJu>  of.        debtor,  and  for  want  of  such  monev.  goods  and  chut- 
Icls,  against  the  bodj  of  the  drhtor  ;(<  )  but  vlieie  ex- 
ec iHion   i>   issued  aj^ainst   a   sheiifT.  or  an  insjdv«nt 
debtor  declared  to  be  sueh  by  the  superior  court,  ai^d 
in  some  cases  of  speciiil  aits  of  insolvt  ncy   granted 
h\  the  i^eneral    assenihl>,  and  on  judgments  against 
executors  and   administrators,  the   conunand  to  take 
the  l)od;v  is  omitted. (6)     So  also  it   is   in   executions 
against  bodies  corporate,  vhich  cannot  be  imprison- 
ed.    Thoui;h    executions  run   against  the  lands  of  a 
debtor,  which  may  betaken  and  set  off  in  satisfadion 
of  executions,  Act  the   creditors  are   not   obliged    t« 
take  theiM,  and  mij,  notwithstanding  any   tender  of 
lands  to  satisfy  tlie  execution,  take  the  bodies  of  their 
debtor  and   commit  them    to    prison  /f)  but   if  the 
debtor  at  any  time  before  commitment  on  execution, 
tender  to  the  oflicer  sufficient  money,  goods,  or  cliaf- 
tels,  to  satisfy  the  same,  the  officer  is  obliged  to  ac- 
cept such    money,  goods  and  chattels,  and   omit   to 
take  the  body  of  sucIj  dehtor,  if  not  already  taken, 
and  if  already  taken  to  release   it,  if   such  debtor 
give  satisfactoiy  evidence  to  such  officer  that  such 
goods  and  chattels  so  tendered  are   in   fact  the  debt- 
From  an  a<:-  or's  property. (d)      Executions  issued  on  judgments 
»' ">"''V"'  rendered  bv  assistants,  or  justices  of  the  peace,  ntust 

tl<P    Ot    ll)«f  •  ''  111 

3)ei.eiio\v      be   signed    by    the  assisitant   or  justice  who  renc!ered 
signed.  ^^^^^^  judgment,  and  must  be  made  returnaLle  Id  »ix- 


(,7)  Si    C.       .''61. 

//;)  Kiih.  48,  fiS,   170. 

(r)  M     t;  H'2 

iii)  B<yjt.   1.   I 'JO.     Kirl).    Ififi. 
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ty  days  from  llic  date  of  sucli  execuJion  ;  and  if  issu-  e^eclh.n'. 
eil  on  jud^;iiit*als  rendci-ed  l)y  a  city,  county,  oi*  su- v\  utn  leiura- 
p^M'ior  I'ourt,  must  be  signed  bvtlie  tlerk  of  the  court  "^Z  ^""^> 

•»  :^  »  ,  Ity    cuurf, 

wiiiuh  rendered  such  jud-;meut,  and  he  made  return- cuinty  o.  yu^ 
ahle  within  sixty  days  next  comi!i;^,  or  at  the  election  |j^|^'"^y"'^j' 
of  the    creditor   to  the  next   term  of  such  court,  in  »  "' witn  le- 
case  sixty  days  are  remaunnj^'  h'.'tween  the  date  oi  I  he 
execufiori  and   the    next  court.(c)      And  executions  From  s:.iie- 
issued    by   the    sUjireme   court  of  errors,  or  by   thel,^,,**^,^^'!; '''^' 
g  aeral  asseiubly,   must  he  signed  by  tl-e  s'*c«  etarv  of '  '"«  "•  fr- 
tlie  state  for  the  time  being,  and  are  made  returnable     *'  '"*"'^ 
ill  the  sain-^    maaaer  as  executions  issued  by   the  su- 
perior court. 'y'j 

All  executions  fexcpot  when   in  form  of  s/je?*?^  o- Howdirect- 
gainst  toivn)   must  he  directed  to  the  sheiifi'  of  some*^ 
county,  or   his  deputy,  or    to  the  constable  of  some 
town  or  parish,  or  to  a  city  sheriff,  or  <o  the  bailiff  of  Run  ♦hronsU 
a   bor)ugh,  asid  may  run  throughout  the  state  when"'""''*'** 
signed  by  a  justice  of  the  peace  or  clerk  of  county 
CO  irt,  as  well  as  when  signed  by  an  assistant  oi*  clerk 
«f  the  superior  cou>'t.(.f) 

Bit  when  the  sheriffs  of  the   several  counties  re- ^npreme  and 
eeive  executions   from   the   treasury  of  the  state,  a-^'""'  *^'""'^* 

.  *  max  oei'Uie 

gainst  the   mhahitanis  of  any  towns  for  the  arrearsm  i  ffrrent 
of  public  taxes,  and   levy  the  same  on  the  estate  of;'^^'7"U'^a- 
sueh  inhabitants,  or  any  part  of  theui,  and  take  their  f"J"" '"  f«^r- 
reeeipt  for  su^h   estate,  to  be  delivered  at  the  place  ^"'  ^'^'^^ 
of  sale  according  to  law.  and  on  failure  of  the  de- 
livery of  such  estate  shall   obtain  Judgment  and  ex- 
ecution   thei-eoii    against     the    inhabitants    of   such 
^owns,  or  any  part  of  them,  the  judges  of  the  court 
0f  common  pleas  in  each  county,  may  at  the  request 

(>')  S'.  C    351,  233. 

(/.    Ibid 

(g)  Ibul.  2i3. 
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EXECUTION,  of  the  sheriffs,  depute  and  empower  some  suitable 
and  indifferent  person  to  serve  and  return  sucli  exe- 
cuiions.  Whicb  persons  deputed  as  aforesaid,  shall 
have  the  same  power  and  authority  in  servinj^  su«.h 
execusioiisas  sheriffs  and  eonstables  ;  and  the  sheriffs 
shall  be  responsible  for  any  nea;leef  or  default  of  eve- 
ry person  deputed  at  their  requests  as  aforesaid,  ill 
the  same  manner  as  they  are  for  their  deputies.(/j) 

K'cerufion  AVhen  any  sheriff,  constable,    or  otl'cr  offieer  to 

huw  served.  "  •  i  <• 

whom  an  execution  is  directed.  receiv<'s  the  same  lOP 

service,  he  must  repair  to  the  debtors  usual  place  of 
abode,  (if  within  his  precincts)  and  there  make  de- 
mand of  the  del)t  or  sum  due  on  such  execution,  witk 
all  necessary  charges  of  executing  the  same,  and  up- 
on refusal  or  neglect  of  payujent  theieof,  the  officer 
On  personal  must  levy  the  execution  upon  any  of  the  personal  or 
moveable  estate  of  the  debtor,  (except  necessary  ap- 
parel, bedding,  tools,  arms,  or  implements  of  house- 
hold necessary  for  upholding  his  life,  and  upon  such 
goods  also  if  they  shall  be  presented  by  the  debtor,(  ) 
Kvery  debtor  is  also  privileged  to  keep  one  cow,  two 
swine  and  ten  sheep,  which  may  not  in  any  case  be 
taken  on  execution. ^j^  (  Vnd  it  would  seem  that  if 
presented  by  the  debtor  to  be  taken,  it  would  not  pro- 
tect the  officer  from  an  action.)  When  the  officer 
shall  have  seized  and  taken  the  goods  personal  or  es- 
tate of  the  debtor,  he  must  forthwith  draw  an  account 
of  the  particulars  of  the  goods  or  estate  so  taken, 
and  setup  the  same  on  the  signpost  in  the  parish  or 
society  wherein  he  seized  the  same,  whether  such 
signjHJst  stands  in  the  town  whereof  he  is  constable, 
and  wherein  ?he  goods  were  seized  or  not,  and  with 
the  account  of  the  said  goods,  must  set  up  a.  decla- 

ih)  *?t.   C.     "8S. 
(/)  Ibid      '2S0,  J81. 
{})  Ibid.     284. 
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ration  that  the  said  goods  so  posted  are  to  be  sold  at  «^^^^;^' 
the  place  where  posted,  at  public  vendue,  at  the  end 
of  twenty  days,  after  naming  the  day  of  the  niontli  ; 
and  if  the  debtor  shall  not  within  the  said  twenty 
days  pay  the  debt  and  all  the  cost  and  charges  ariseu 
thereon,  the  oftlcer  must  eause  a  drum  to  be  btatea 
at  tiie  signpost  to  give  notice  to  the  customers  to 
CO  UN  and  must  sell  the  said  goods  (or  as  many  ass 
shall  be  necessary)  then,  at  an  outcry  to  the  highest 
birld^T,  and  of  the  effects  thereof  must  pay  debt  and 
charges  due  to  the  creditor,  and  satisfy  himself  for 
his  own  fees  and  charges,  and  the  overplus  if  any 
there  be  return  to  the  owner  thereof. (fe) 

The  levrins:  anv  execution  on  any  rights  or  shares  On  bank 

«     .         .'..'.  .        n         '   I       1       •  shares,  «tc. 

of  the  debtor  in  the  stock  of  any  bank,  insurance- 
company,    turn^)ike-company,    or  other  corporation, 
with  the   interests  and    profits  thereon,  must  be  by 
leaving  a  true  and  attested   copy  thereof  with  the 
cashier,  secretary,  or  clerk  of  such  bank,  company, 
or  corporation,  with  an  attested  certificate  by  the  of- 
ficer making  such  levy,  that  he  levies  upon  and  takes 
such  rights  or  shai*es  to  satisfy  such  execution.     And 
such  officer  must  thereupon  post  the  same  according 
to  law,  and  as  in  other  cases,  must  at  vendue  sell  the 
sa  ne,  togetlier  with  the  interests,  rents  and   profits, 
oi"  so   many  thereof  as    shall  be   auflicient  to  satisfy 
such  execution,  or  so  much   thereof  as  such  rights 
or  shares  miy  produce.    And  such  officer  must  there- 
upon give  to  the  purchaser  an  instrument  in  writing, 
conveying  to   him   such   rights   or  shares,  and  must 
also  leave   with  such  cashier,  secretary  or  clerk,  a 
true  and  at+ested  copy  of  the  execution,  and  of  his 
return  thereon,  and  the  purchaser  will  thereupon  h& 
•entitled  to  ail  dividends  and  stock,  and  to  tlie  spm?^ 

(4)  Si.  C.     9.H2,  ry29. 


tate. 
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ixEcuTio-^    privileges  as  a  memlx  r  of  mm  !i  <<>in[;an_\  o?  corpora- 
tioa  to  wliieh  such  debtor  was  before  in(i(le(:.(  ) 

On  reales-  Jn  ease  moveable  or  personal  e  lute  of  (be  debfcr 
sulTieient  to  satisfy  tbe  debt  and  eliarj^es  thereon  et  n- 
Dot  be  found,  if  the  creditor  so  direct,  tbe  officer 
must  seize  sucli  of  tbe  debtors  lands  and  tenements, 
hthn^ins^  to  Iiim  in  hl»  own  ;  r  prr  rv,  hi  ii,  fa,  as  lie 
creditor  ma.y  elect  to  take,  ami  must  (hereupon  call 
upon  (be  creditor  a  id  debtor,  each  to  choose  an  in- 
different freeholder  of  (be  (own  wherein  such  lands 
or  tenemen(s  lie.  and  to  as^ree  upon  a  third  indiffer- 
ent freeholder  of  such  (oun.  to  appi-aiso  the  lands 
or  tenements  so  seized,  unless  such  town  be  a  |)artj 
to  such  execution,  in  which  ease  su  h  clioiic  Jind 
aj^reenient  must  be  of  fr^'eholders  from  the  next  ad- 
joi^iina;  town.  And  if  either  parly  refuse  or  nep;lect 
to  make  sucIj  choice,  or  if  the  parties  do  not  agree 
upon  a  third  appraiser,  (be  jiiTtcer  niiist  apjly  to  the 
next  assistant  or  ju^tice  of  tbe  pea<'e  vho  by  li  W 
may  judge  between  the  parties  in  civil  causes.  wbicU 
authority  must  appoint  one  or  n.oie  apiicaisers.  :'.s 
the  ease  may  require,  which  a[)praiser«s  must  be 
sworn  according;  to  law.  All  wiiicb  having  Ixen 
done,  and  the  lands  or  tenem<>!its  ajjpraised  by  sucli 
a;):»raisers  agneabiy  (o  (beii'Oijth.  as  c<irding  to  the 
ivH*^  and  just  value  thereof,  such  ofUcer  after  having 
endorsed  upon  said  execution  all  (he  proceedini^s 
aforesaid,  according  to  (lie  (ruth  of  the  fa<  ts,  must 
cause  tbe  execution,  with  bis  eudorsement  thereon, 
to  be  recorded  in  the  records  of  lands  in  thetovn 
irhcrein  such  lands  or  tenemens  are  situate,  an  '  tl  en 
return  the  said  execution  so  endorsed  into  the  of!ica 
ol  tae  clerk  of  the  louit  out  of  whicli  it  issued. (m) 


(r  St.  C.     59. 

(«)  Ibid.     23,',    233,  540. 
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But  if  moveable  op  personal  estate  of  the  debtor,   ^^^^^^^^ 
sufficient  to  satisfy  the  debt  and  ehaii^es  cannot  be  (,„  ti,e  uody 
found,  and  the  creditor  shall  not  a.j;ree  to  accept  or"'^''*  *^*'»'"'* 
take  the  debtor's  lands  in  satisfaction  thereof,  the 
officer  must   levy  the    execution   upon  the  debtors 
body,  and  him  commit  to  the  common  gaol  in  tiie  Mu^t '^ommU 
county  in  which  the  execution  is  levied,  where  the 
debtor  must  remain  until  he  shall  have  paid  the  debt 
and  charges,  with  the  officer's  and  prison  keeper's 
fees,(/i)  unless  otherwise  legally  discharged. 

And  every  officer  who  shall  commit  any  person  to  'Vnrrant  of 
prison,  by  virtue  of  distress  or  execution,  must  de-^;|||^""^"'*"*' 
liver  a  copy  of  the  writ  or  execution,  attested  by 
such  officer,  to  the  gaoler  or  prison  keeper,  which 
copy  so  attested  and  delivered  shall  be  a  suffi  ient 
warrant  or  order  to  the  gaoler  to  receive  such  person 
or  persims,  and  him  or  them  to  hold  in  safe  cuslotly 
until  delivered  by  law.(o) 

Every  person  authorized  to  levy  and  collect  any'^ffi'^ershav- 
cxeeution,  must  in  all  cases  in  which  it  is  by  I''iw,'"^„^,''^''^|^^/g„_ 
necessary  to  make  demand  of  the  debt  due  on  such'^"'-*'  "«  ie- 

.  ,  I  I         •  I  II  maud,  &c. 

execution,  endorse  thereon  tlie  time  when  and  place 
■where  he  has  made  such  demand. (p)  And  must  en- 
dorse on  all  executions  when  levied  and  collected, 
the  amount  of  his  fees  for  such  levy  or  collection, 
with  the  items  constituting  the   same,  and  at   any  ^""^  the  items 

.  .  ,  '         r>  1  .  .  "f  fees. 

time  previous  to  the  return  ot  such  execution  into 
the  office  whence  it  issued,  he  must,  if  thereto  re- 
quired by  such  debtor,  deliver  to  said  debtor  without  And  fMirer  a 
any  fee  or  rewainl,  a  bill  of  such  fees  by  him  charged  .lebtor  if  re- 
as  a,foresaid,  signed  by  him,  containing  the  items  as^""^^'^- 


{n)  St.  C.  i82. 

(u)    Ibid 

ip)  Ibid.  284. 

vot.  If.  30 


23i  SHERIFF,  CORONER  &  CONSTABLE. 

zxccrTir.vf.  aforesaid,  and  expressing  the  name  of  tlie  creditor 
in  such  execution,  the  court  which  issued  the  same, 
top:ether  with  the  date  and  amount  thereof.  And 
in  ease  of  refusal  or  neglect  to  make  such  endorse- 
ment or  deliver  such  hill  if  required,  such  persou 
shall  forfeit  and  pay  to  such  dehtor  a  sum  equal  to 
threefold  the  amount  of  his  fees  on  such  execution. (q) 

Mustnottake     ^^^^j  if  any  pcrson   authorized  to  collect  any  exe- 

morethaii  one  •     *  ^  • 

receipt,  &.r  cution,  sliall  for  the  payment  or  security  of  such 
g,|^,'J"'|y^''|,^;  execution,  or  any  part  tiicrcof,  take  more  than  one 
curityoi  d'^'iit  hond,  hill,  note,  receipt,  or  other  instrument  to  him- 
sell  directly,  or  (o  any  other  person  tor  his  use,  or 
in  which  he  shall  he  directly  or  indirectly  interested, 
every  such  bond,  hill,  note,  receipt,  or  other  instru- 
ment so  taken,  shall  he  void.(r) 

penalty  for  And  if  any  person  authorized  either  generally  or 
ie*'T*ai'^fees  oil  specially  to  serve  any  kind  of  process,  shall  for  any 
execuuou,  guch  service  by  him  perforhied,  endorse  as  his  f(^s  on 
such  process  more  than  by  law  he  ought  to  have  en- 
dorsed, or  shall  in  any  way  demand  or  receive  for 
such  service  more  than  his  lawful  fees,  such  persoa 
shall  forfeit  and  pay  a  sum  threefold  greater  than 
the  amount  of  such  excess,  to  be  recovered  by  the 
person  against  whom  such  illegal  charge  has  been 
inHde.(«) 

Ko  appeal  ai-  When  any  sheriff  or  constable,  by  virtue  of  any 
tioiis  or  re-  ^^''^^  ^f  cxccutiou  shall  scizc  any  goods  or  chattels, 
ceif.t  toufli    ^^Q  answer  and  satisfy  such  execution,  and  any  person 

cers  foi  good-  i      • 

taken  on  exe-  shall  appear  to  receive  such  goods  and  chattels  into 

cutio*.  jjj^.  jjai-c,  and  shall  give  to  such  officer  a  writing  well 

executed  by  such  person,  therein  expressing  the  re- 

(.7)  St.  C.  603. 

(r)    Ihid. 

(5)  Ibid.  COi< 
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eeipt  of  such  goods  and  chattels,  and  thereby  pro-   '^^^^^;^^- 
Djising  to  redeliver  the   same   to   such   olficer,  and 
shall  fail  of  perforniiii!*  accordingly,  and  any  aetimi 
shall  he  brought  by  such  sheriff  or  constable,  there 
shall  be  no  appeal  in  such  case  allowed  orgranted.(Q 

(0  St.  C.   602. 
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V.  PRISONS  AND  PRISONERS. 


fKi'os«  AND       ALL  prisoners  must  be  permitted  to  provide,  and 

y^^f-s^.^     send  for  their  neeessiiry  food  where  they  please,  and 

All  |.n>one.s  fg  use   such  bcddinff,    Jinen,    and  other  necessaries 

niav  provide  "^ 

fur  tf,em-  as  they  may  tisink  fit,  without  having  tlie  same  pnr- 
ihi.n^oTi  '*  ioined  or  detained,  or  paying  any  thing  for  sueh 
Cavjiti  iiiav  privilege;  nor  may  any  keeper  of  a  common  gaol 
ni  iv  thj*,',"^  demand  of  them  greater  fees  for  their  commitment, 
laxvf.ii  fees,  discharge,  or  chamber  room,  than  wliat  is  allowed 
iniire  a  per-  ^y  ^'^^'«     ^"'1  if  ^"J  keeper  of  a  common  gaol  shall 

Will  iiixier      {Jq^  Qy  eaiise  to  be  done  to  any  prisoner  commitled 

peualty,  &c,  •'     ' 

to  his  custody,  any  wrong  or  injury,  contrary  to  the 
foregoing,  he  shall  pay  treble  damages  to  the  party 
aggrieved,  and  also  sueh  fine  as  the  county  court  of 
the  county  wherein  the  offence  is  oommitted,  u{>on 
information  or  complaint  to  them  made,  shall  oa 
considering  all  circumstances  think  fit  to  impose 
upon  him. (a) 

GaoVriiot  And  whcn  any  ])erson  or  persons  are  committed  to 
wtu  sii|)|)oit  P'*J^on,  in  any  civil  milter  or  action,  the  keeper  of 
oi  iri.voiier.  ti,e  prison  shall  not  stand  charged  with  his  or  their 
AUnueiito  supply  of  victuals,  or  other  necessaries  ;  and  in  case 

take  the  ,)Oor    ,1  .  1      ,1  ■....« 

l>nso„ei's  the  prisoner  hath  no  estate,  and  do  take  before  an 
"^"'  assistant  or  justice  of  the  peace  the  following  oath, 

roniiofth*  viz.  «*  Yon,  A.  B.  do  solemnly  swear  that  you  have 
not  any  esta(e  real  or  personal,  in  possession,  rever- 
sion, or  remainder,  of  the  value  of  seventeen  dollars 
in  the  whole,  or  suflicient  to  pay  the  debt  or  damages 
for  which  you  are  imprisoned,  (excepting  what  is  by 
law  exempted  from  being  taken  on  execution.)  And 
that  you  have    not  directly  or  indirectly   sold,    or 


(«)  St.  C.  365. 
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Si  ANB 

NER<. 


otherwise  disposed  of  all,  or  any  part  of  your  estate,  "«o^ 

•  ./      I  «'  FRISO 

tlKMvby  to  secure  the  same,  to  receive  or  expect  any    v^*^^r--w> 
profit  or  advantage  thereof,  or  to  defraud  or  deceive 
your  creditors.     So  help  you  God."(6) 

But  such  oath  may  not  be  administered  to  any  Notice  to  be 
such  prisoner,  until  his  creditor  or  creditors,  if  iu-d.to,-,  before 
habitants   wirhin   the   state,  otherwise  the  at^««*"<*y  XlmfHid. 
or  attornies  of  such   creditor  or  creditors,  be  duly 
noiified  to  appear  and  show  reason  (if  any  be,)  why 
such  oath  should  not  be  administered,  at  least  four 
days  inclusive  before  the  day  on  which  the  same  is 
to  be  administered.(c)     Which  notification  must  be  Hotr  notice 

^   ■'  mtist  be  ittv- 

served  by  a  sheriff  or  constable,  or  by  an  indifTerented. 
person  specially  named  in  such  notification,  by  leav- 
ing a  true  and  attested  copy  thereof  with  the  creditor 
or  creditors,  or  at  his  or  their  usual  place  or  places 
of  abode,  if  inhabitants  of  the  state,  otherwise  with 
the  attorney  or  attornies  of  such  creditor  or  credi- 
tors, or  at  his  or  their  usual  place  of  abode;  and  if 
the  same  is  served  by  an  indifferent  person,  such  in- 
different person  must  make  oath  before  an  assistant 
or  justice  of  the  peace  that  he  hath  duly  served  the 
same,  according  to  his  endorsement  thereon,  and 
said  oath  must  be  certified  by  the  authority  admi- 
nistering the  same  on  the  back  of  sui-h  notificalion, 
and  without  such  service  such  iiolillcatlon  sliali  ln' 
void.(d) 

"When  any  such  debtor  shall  make  application  to 
take  such  oath,  and  b©  refused,  he  shall  not  at  anA 
time  afterwards  be  allowed  to  make  application 
therefor,  unless  tiie  same  shall  be  made  to  the  judge 
of  the  county  court,  and  one  justice  of  the  peace  or 

(6)  St.  C.   370. 
(f)  lbi<l  :ir,s. 
(rf)   ibid.  :i69. 
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rntsoN'AVD  two  justices   quorum   unna,   (a,ivinj^  due    notice    as 
'^^^J-^    aforesaid,)   >vlio    are   authorized    to   determine   tLc 
same.(e) 

And    the   authority   aforesaid,    upon    application 
made  and  notice  j;iven  in  manner  aforesaid,  (no  suf- 
ficient reason  being  shown  to  the  contrary,)  must 
administer  the  said  oath  to   sucli  impr'soned  debtor, 
Cieditormust  after  which  the  keeper  of  the  gaol  shall   not  stund 
Nonei  nft'er     charged  with  such  prisoner,  unless  the  creditor  shall 
taking  the      allow  him  a  weekly  maintenance,  such  as  three  ius- 

oath,  «r  he  is    .  *  .  , 

discharged  by  tices  of  the   pcacc  quortim  vmis  shall  appoint,  till 

'*^^'  the  next   session  of  the  county  court,  which  court 

shall  then  determine  how  much  the  same  shall  be. 

And  such  charges  as  the  creditor  shall   be   at,  he 

shall  have  power  to  levy  with  the   execution  before 

Wn?n  the      the  prisoner  l)e  discharged  from  prison.     But  when- 

oiitii  hcs  bePNgygj.  such  oatli   shuH   have   been  administered   by  a 

aciniiiii-ieffu  _• 

by  a  sii-iif  single  justice  upon  the  lirst  application,  the  creditor 
"tor'ma'y  ajl-  "•^y  ai>pJy»  ^^  ^^^  sce  cause,  to  the  judge  of  the 
pea!.  county  court  and  one  justice  of  the  peace,  or  two 

Court  of  ap- justices  qiiovum  mnis^  to  review  said  cause;  and  if 
)icaim..yor-  j,pQj^  ^  fj,|j  hearing  thereof,  the  creditor  shall  make 

ner  support        •  ••'    ^  _ 

10 cease,  it  appear  to  the  satisfaction  of  the  triers,  that  the 
debtor  is  not  by  law  entitled  to  the  benefit  of  such 
oath,  they  may  order  his  support  to  cease,  and  such 
debtor  shall  be  then'-e  forward  held  in  prison,  in  the 
same  manner  as  though  said  oath  had  never  been 
administered,  (^J 

j'n^ontrs  No  person  cnn!»iiitted  to  prison  vqiou  attachment 

>iinv  not  he  ^|.execution  in  civil  e-auses,  nor  for  iion  payment  of 
s?.  vvithwit     fines  or  taxes,  may  be  permitted  by  the  keeper  of 

fi.iiimtts  of  ^i^p  prii-on  to  g«s  at  liherty  without  the  precincts  of 
the  prison,  but  by  licence  of  the  csurl  that  torn- 

(e)  St.  C.   3G6. 
if)  Ibid. 
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mittcd  him,  op  of  the  creditor  for  whose  cause  he  paisoviANo 
was  arrested  and  impri  oiied,  upon  penalty  of  paying  ^^-v-^' 
the  fine  or  tax  imposed  unon  him,  or  satisfying  the  ^!  ^'^X.^,''°' 

'  "  -J       D  sheriff  liable, 

debt  or  damao'cs  for  which  he  is  committed,  to  him  &c. 
to  whom  the  same  is  dii<'.(£:)    Nor  may  any  prisoners  Debtors  and 
for  del  t,  and  felons,  he  lodged  together  in  the  same  n'ui 'i',e  \oLed 
room  in  any  common  iraol   or  prison.     And  if  any '""^'^^'^'^  "* 

t  p  •'the  same 

gaoler  or  keeper  of  a  prison  shall  offend  herein,  he  room. 
shall  forfeit  and  pay  to  the  party  aggrieved  treble 
damages,    to   he   recovered    by   an   action    on    the 
statute.(/i) 

Whenever  any  person  is  committed  or  held  in  any  Court  fiom 
gaol,  by  virtue  of  an   execution   for  debt,  damage,  "jj,,  issued,  ' 
fine  or  cost,  the  superior  court  where  the  iudsment  "''y  *"'*"'' 

.         .  o       F3  prisoner  con- 

on  which  such  execution  issued  is  rendered  by  said  fined  witbin 
c.»urt,  and  in  every  other  case,  the  county  court  for '^'^^  *"''*• 
the  county  in  which  such  prisoner  is  committed  or 
held,  may  at  their  discretion,  on  notifying  the  parties 
concerned,  or  the  attorney  of  the  party  belonging 
out  of  the  state,  and  on  due  inquiry  and  examina^ 
tion,  give  order  to  the  sheriff  of  the  county  in  which 
such  gaol  is,  from  time  to  time  for  the  close  confine- 
ment of  such  prisoners  as  they  shall  think  proper. 
And  whenever  such  courts  shall  respectively  (pursu- 
ant to  the  above,)  order  any  sheriff  to  confine  any 
such  prisoner  within  the  walls  of  the  prison  of  which 
such  sheriff  is  keeper,  he  must  conform  to  and  obey 
such  order;  and  in  case  he  shall  neglect  or  refuse 
so  to  do,  such  neglect  or  refusal  shall  be  deemed  a 
voluntary  escape  in  such  sheriff,  and  he  shall  there- 
upon be  liable  to  an  action  for  the  debt,  damage, 
fine  or  cost  for  which  such  prisoner  is  committed  or 
held,  in  the  same  manner  as  though  such  prisoner 
had  escaped  by  permission  of  such  sheriff.     But  no 

(s:)  St.  C.  366. 
(h)  Ibid. 
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rmvoN^AKD  prisoner  committed  on  an  execution  issued  on  a  judef. 

PBI'ONFES.  11,. 

v.^^-v->^    ment,  tor  a  sum  not  exceeding  sevenJeen  dollars,  is 
If  t^x edition  liijijie  (o  be  confined  within  the  walls  of  any  prison 

amounts  to  »     r 

moie  than      bj  vii'tue  of  auv  such  order  as  aforesaid.     And  the 
dollars**"      slicrift'of  coui'se  is  not  liable  to  disobedience  there- 
to.(/) 

Shcriifs  liable  Sheriffs  are  respectively  liable  for  all  eecapes 
fri.m  thefr  i*''Oin  the  gaols  or  prisons  in  their  respective  coun- 
saois.  ties,  unless  such  escapes  happen   through  the  defect 

or  insufficiency  of  the  gaol  or  prison  from  which 
such  escape  is  made,  and  that  without  the  default 
or  negligence  of  the  sheriff  in  whose  custoily  such 
gaol  or  prison  i^'CjJ 

Prisoners  "Whenever  the  prisoners  in  any  gaol  in  the  state 

BlovecHr*  ^^^  exposed  to  any  prevailing  or  malignant  siclvness. 
Cades  of  sirk-and  the  judge  of  the  countv  court,  or  two  justices  of 

Jie^s,  in  ti.wns  .  '  i        .    ■ 

^vhtre,  &c.  the  quorum  in  the  county  where  such  sickness  pre- 
vails, shall  make  an  ord«'r  for  the  removal  of  any 
prisoner  or  prisoners  to  the  next  gaol  in  the  same  or 
an  adjoining  county,  there  to  be  kept  until  such 
sickness  shall  abate  in  the  place  or  places  from 
whence  by  such  order  such  prisoner  or  |)risoners  are 
to  be  removed,  it  is  (lie  iluiy  of  the  sheriff  having 
the  custody  of  such  prisoner  or  [irisoners,  to  removft 
him  or  them  in  pursuance  of  such  o!*der;  and  all 
keepers  of  gaols  to  Avhich  such  prisoner  or  prisoners 
may  be  removed,  nnist  receive  such  prisoner  or  pri- 
soners, agreeably  to  such  order  of  such  judge  or 
justices;  and  him,  her,  or  them,  safely  keep,  until 
duly  remanded  :  and  when  such  sickness  shall  abat» 
*s  aforesaid,  (on  a  like  order  from  such  judge  or 
justices,  such  prisoner  or  prisouers  must  be  removed 


(/•)  St  c.  rir;7. 
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back   to  the  gaol  op  gaols  from   which   t)nj  were  "i-ovs  and 

fR  I    ON  F  RS 

t.skt*n  by  the  sheritf.  wlio  removed  them  tht  rerioni.    ^.^-y^ 
Alii   the   expense   of  removing  and    returning   sim  h 
prisoner  or  pri«»oners,  in   manner  and  for  the  caube 
aforetiaid,  «iU">t  be  defrayed  b^  the  state.(/i*) 

When  any  person  whatever  shall  be  eommitfed  to^'"""*'''^ 

coiii(iiitt<-d 

the  connnon  gaol  in  any  county,  by  lawful  authority, f"r  any  oS- 
for  any  offence  or  misdemeanor,  they  must,  having ruaua^o""' 
means  and  ability  thereto,  defray  their  own   reason- '^""•' ^*''** '^'^ 
able  expenses  in  conveying  or  sending  them  to  gaol,ihd,"rom'mit- 
and  also  the  charges  of  such  as  shall  be  appointed  to"""*'""^'"*^" 
guard  them  thither,  and  also  their  support  while  in 
gaol  before   they  are  discharged;  and  the  estate   of 
suvjii  p^r3(ii  is  subject  to  the  payment  of  such  charge, 
and   for   want  of  estate  they   may  be  disposed  of  ia 
service  to   answer  the  same  according  to  the  statute, 
entitled,  •*  An  Act  concerning  delinquents,"  unless 
freed  from    such   charge   agreeably  to  tlie  dircelions 
of  the  statute  last  aforesaid.(^) 

And  when  any  sheriff,  deputy  sheriff,  or  constable,  sh^riff^  and 
shall  receive  a  warrant  from  any  court,  assistant,  or^''"'^,'^'*'* 

^         _  'J  '  '         mu«t  do  exe- 

justice,  that  hath  lawful  cognizance  of  tlie  offence, tuti  .n  oacii- 

to  do  execution  of  a  judgment  by  them  given  against ^'"^  ' 

any  criminal  or  delinquent,  such  officer  must  proceed 

according  to  the  direction  of  such  warrant,  to  do 

execution  himself,  or  by  some  meet  person  by  him  to 

be  procured,  to  the  acceptance  of  the  court  granting 

such  wari*ant,  and  for  doins:  execution  as  .aforesaid  ^"'^''^'"°'*'" 

'^  f«i   by  the 

a  reasonable  compensation  shall  be  made  as  thee  ut  reason- 
court,  assistant,  or  justice  shall  allow,  which  shall  ^J'l*^'*""'*"" 
be  taxed  as  part  of  the  cost  against  sucii  ueliiii|uent. 


(/)  St.  C.  369,  S70- 
1J)  Ibid.    365. 
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nti«oN8  Awn  and  be  paid  in  lili«  luatiner  us  tUe  charges  of  proae- 

»RI^    NFRS.  . 

,.^^-v-w    cuUon.(ni) 

Gaols  to  be  Thp  gaols  in  the  several  counties  mav  he  used  and 
thorify  uf  the  occupied,  under  the  autliopily  ol  the  Lnited  States» 
Vailed i>tatek. |>QP  the  purpose  ef  confining  and  safe  keeping  piij'on- 
ers.  And  the  marshal  of  the  district  of  Connecti(  ut, 
or  any  other  officer  acting  under  the  authority  of  the 
United  States,  has  the  same  liberty  to  use  said  gaols, 
and  the  same  authority  in  keeping  prisoners  in  said 
gaol,  under  the  authority  of  the  United  States,  as 
the  keepers  ttf  suid  gaol  under  the  aulhurit^  of  lUs 
9tiite.(n) 


(m)  St    C   "JSt. 
(t)  ibid.  308. 
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VI.  JURORS. 

IN"  oasps  of  forcilile  entry  op  detainer,  it  is  the     ixinoRa 
duty  of  the  sherifT  of  the  county  to   be  alteiidant  on  ,„   ....^s  of 
the  civil  aulhoritv,  assistant  op  assistants,  justice  o»'|],.'|j'^''/y-*|.*J'' 
justices,  to  whom  complaint  of  such   fopcible  entry  sh^i.ff  must 
OP  detainep  hath  been  made,  and  to  aid  and  assist  JJ'^  J"  J^°,  ^^ 
such  authopitv  to  appest  the  offendeps,  when  thepe- assist  .h^  cU 
unto  called,  upon  pain  of  inippisonment,  and  ot  pay-,,,  anr^'inK 
inj5  a  fine  of  three  doUaPs  and   thipty-foup  cents  to»^'«  "^ff*""*"/ 
the  tpeasupy  of  the  county.     And  that  inqnipy  may 
be  made  into  the  tputh  of  the  facts  set  foith  in  such 
complaint,  such  assistants  op  Justices  must  make  out 
theip  wappant,  op  ppecepts,  dipected  to  the  shepiff  of 
the  same  county,  op  his  deputy,  commanding  him  oa 
behalf  of  the   state   to  cause   to  come   befope   them 
eighteen  sufficient  and  indiifcpent  pepsons,  dwelling 
neap  unto  the  house,  tenement,  land,  op  othep  pos- 
session so  enteped   upon  and  held,   whepeof  fouPteett 
(at   least)   must   be   impanelled,    to   inquire   in   that 
behalf,  each  of  whom   must  have  a  fpeehold  estate 
rated  in  the  common   list  at  nine  dollaps.  fat  least.) 
and   if  the  shecifF  shall    make  default   in    not   duly- 
executing   such  wappant  op  ppecept  to  him  dipected, 
he  shall  be  fined  op  amepced    the  sum  of  seventeen 
dollaps  fop  evepy  such  default. 

If  the  shepilT  he  either  a  papty  or  stand  in  the 
relation  of  fathep  op  son,  by  nature  op  mappiage, 
OP  bpothep,  in  the  like  kind,  uncle  op  nephew,  land- 
lopd  OP  tenant  to  either  of  the  papties,  eithep  of  the 
constables  of  the  town  whepe  the  facts  ape  said  to 
have  been  done,  not  being  interested  op  pelated  as 
afopesaid,  shall  have  all  the  poweps  and  authopitie$ 
in  suuli  c»$«  as  above  are  v«sted  la  the  sheriff,  and 
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jLtoRS.      shall  be  under  the  same  regulations,  and  in  ease  of 
default  bhall  be  sultject  to  the  sume  peiiulties.(o) 

Sherfi"  or de.     W'hen    an  inquiry  of  damages,   incurred  or  dene 
SmUttenij..  by  the  laying  out  of  any  road  or  highwsy,  is  cr<ltritd 
rorsto  a^sts.  f^    a  county  court  to  be  made  by  a  jury,  the  .sheriff, 
by  Mtv  M-ouiif  not  interested  or  otherwise  incapacitated,  (if  other- 
i^vvayk.      yyjyj.^  j^j^.l,  (lepuly  shtriff  of  the  county  as  such  court 
may  di'Tct,^  iuust   in  pursuance  of  an  oriler  of  said 
court  for  tiiat  purpose  made,  draw  from   the  boxes 
of  such  towns,  in  (he  county  where  such  application 
is  made,  as  the  court  &h  11  direct,  a  jury  of  ^ix  disinte- 
rested freeholder^,  and  summon  and  attend  them  per- 
sonally, and  if  it  si'.all  api:«ar  to  such  sheriff,  or  suih 
deputy  as  aforesai(',  after  he  shall  liave  drawn  said  ju- 
rors from  the  boxes  as  aforesaid,  tbatany  of  them  arc 
taxed  in    the  town  or  towns  where  such  road  lies,  or 
own  rchl  tstate  therein,  or  are  connected  with  anj  of 
the  applicants  for  said  Jury  by  bloed  or  marriage,  ia 
such  a  manner  as  would  by  law  prevent  a  judge  op 
justice  from  acting  or  giving  sentence  between  party 
and  party,  such   sheriff  or  deputy  as  aforesaid  must 
release  such  person  and  return  his  name  into  the  box 
whence  drawn,  and   summon  another  or  others  who 
are  not  interested  or  connected  as  aforesaid^  to  supply 
liis  or  their  place.(j)) 

Constahies  "Whenever  the  clerk  of  any  superior  or  county 
'ii'rv  warrants t'ourt  in  the  state  shall  issue  a  Avarrant,  directed  to 
for  superior  either  ol  the  constables  of  any  town  in  the  county  in 

oourt  and 

county  court,  which  the  court  IS  to  be  holden,  to  summon  and  warn 
so  many  able,  judicious,  and  lawful  freeholders  of 
their  town  as  the  warrant  directs  to  attend  and  serve 
as  jurors  at  such  court,  such  constable  of  such  town 


(o)  'if.  C.  "47,  349. 

(p)  it)ici.  r?80. 
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as  shall  receive  such  warrant  to  him  directed,  must  jurors. 
repair  to  tlie  office  of  the  town  clerk  of  the  same  And  bo^v. 
toivn,  and  in  his  presence  (or  in  his  absence,  in  the 
presence  of  one  of  the  select  men  of  such  town  or  a 
justice  of  the  peace,)  draw  out  of  the  box,  wherein 
are  the  names  of  the  persons  appointed  to  serve  as  i 
jurors  foi'  that  town,  the  number  his  warrant  directs 
him  to  summon,  without  seeing  the  names  he  draws 
before  he  draws  them,  and  having  so  done,  musttliea 
proceed  to  summon  the  men  for  jurors  whose  names 
he  has  sa  drawn.  But  if  any  or  all  of  the  men  whose 
names  are  thus  drawn,  are  at  the  time  from  home, 
or  sick,  or  otherwise  unavoidably  hindered  from  at- 
tending such  court,  his  or  their  name  or  names  mus< 
be  returned  into  said  box,  and  another  or  others  in 
his  or  (heir  room  drawn  and  summoned  in  manner 
aforesaid.  And  the  constable  must  make  timely 
return  of  his  warrant  to  the  clerk  who  granted  (he 
same,  with  an  endorsement  thereon,  certifying  whom 
he  has  suinmoned  as  aforesaid,  on  pain  that  every  P«naUy  KVr 
co'istabie  failing  of  his  duty  ther,Mn,  shall  forfeit  |imy 
and  pay  to  the  county  treasurer,  for  the  use  of  the 
couaty,  a  fine  not  exceeding  five  dollars,  at  the  dis- 
cretion of  the  judges  of  su-^h  court,  unless  such  con- 
stable shall  seasonably  oflfer  an  excuse  to  the  accept- 
ance of  such  court.(g) 

And  every  constable  who  shall  summon  sucls  jurors  Fees,  ho\ir 
as  aforesaid,  shall  be  allowed  therefor,  (save  only  for"^*' 
return  of  such  warrant,)  the  same  fees  for  travel 
and  service  as  are  by  law  allowed  in  processes  in 
civil  causes,  to  be  paid  out  of  the  county  trcasury 
of  the  respective  counties,  when  such  jurors  are  to 
attend  the  county  courts,  and  oat  of  the  state  trea- 


■q)  St.  C.  456. 
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juitoM.     9«rv,  when  such  jurors  are  to  attend  tLe  superior 

COUft.fl') 

jTnst  Slim-         "When  and  so  offen  ns  any  person  shall  come  to  any 

i  iH'if^^-  ivitu-SU''den.  iinlimoly  or  iinnntnral  death,  or  he  founfi  dt  hd 

oui  itae.         j,^  j|^i>^  f^i-^ifi^,  the  manner  of  whose  deaJli  is  not  known* 

the   next   assistant   or  Justiee  of  the  peaee.  or  in  his 

altsenee   the    eonstahle   of   the   town    in    which  such 

,         event   may  have  occui-rejl,  must  forthwith  summon  a 

jury   of  twelve  ahle  and  discreet    men,  who  must  he 

sworn  l»y  such  officer  to  inqniie  of  the  cause,  and  of 

the  manner  of  such  person's  death,  and  must  present 

M ;)on  oath  a  true  verdict  thereof  under  their  hands, 

U'llo   some    near   assistant  or  Justiee  of  the    peace, 

vlio  must  i*eturn   the  same  to  the  next  superior  court 

lii'ld  in  the  same  county,  and  no  fee  or  reward  shall 

h&   allowed  ior  aoj  of  the  serviceg  afui'esaid.(9} 


(r)    St   C.   499 

OJ  Ibiil.  iil,  328. 


VII.  HIGHWAY. 


mcHWAV.  AXD  when  ihe^  select  men  of  anv  fotrn  TiPS»Tpct  f* 
She^iT  'o  keep  in  i;ood  repair  any  puhlic  highway  wilhin  said 
c:>iii.|iiiiii  to  town,  which  it  is  the  duty  of  said  town  to  maintain 
of  ill «'!<»•.. vs  iin<l  repair,  it  is  tfie  duty  of  the  sheriff  of  the  county 
•utof  iej,a.r  iji  which  such  town  lies,  to  make  complaint  of  such 
nc^liM'f,  if  the  same  shall  come  to  hib  kuuwled^e^  to 
tins  te4»uat^  court  of  his  eounty.(f) 

H)  Si.  C.  Sil9,  2U. 
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VIII.  CONSTABLES. 

ONE,  and  but  one  constable,  must  be  appointed  <*'»^^*"«8. 
annually  in  each  town  (o  levy  and  collect  Iheii*  state  ( <>i,tai>ie>i  »e 
taxes,  and  make  up  their  accounts  thereof  with  the'jjj'^'"^^  *^*** 
state  ti'easui'ep.(fl)     And   whenever   the   general  as« 
«euiblv  grants  any  rate  or  tax  to   be    levied  upon  the 
in  lahitantsof  the  slate,  the  treasurer  thereof  must  is- 
sue his  writs  or  warrants  in  due  form,  at   least  three 
months   before  the  time  limitrd  for  the   payment  of 
sueli  tax  into  the  puldic  treasury,  directed  to  the  sev- 
eral constables  so  appointed  as  aforesaid,  them  com- 
manding to  collect  and  without  fail  pay  the  same  into 
said  treasury,  within  the  time  limited  for  that  pur- 
pose.    And  if  no  particular  time  he  fixed  id  tlie  grants 
the  same  must   be  collected  and    paid   in  before   the 
last  day   of  August,  which    shall   be   in   each   year 
respectiveIy.(/>)     And  there  shall  he  allowed  to  each  Fees  allowed 
constable,  collector  of  the   state  taxes  as   aforesaid,  ^'  *^   »««•"«■• 
three  and  a   half  crnts  on  the  dollar,  for  all  monies 
such   constable    shall    so    collect   and    pay  into    the 
treasury,  which  shall  !>e   allowed   or  paid   by  such 
treasurer,  besides  the  lawful  fees  for  travel,  if  su<li 
constable  shall    make    a   full    settlement    with   the 
treasurer,  of  all   such  taxes  as   by  his   warrant    he 
Mr  AS  commanded  to  collect,  within  twenty  days   after 
the  time  limited  in  such  warrant  for  said  collection; 
but  if    such  constable   shall    neglect    to   make   such 
settlement   within    said  twenty  da}s,    there  shall  be 
nothing   paid    or  allowed   by  the   treasurer  for  any 
monies  by   him  collected  and  paid   ialo   tUe   ti'ea- 
sury.(c) 

(a)  St.  c   I9t. 

{t)  I  bill  560,561. 
((>  Ibtd.  >73. 
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eoN'TABii«.  Constables  appointed  to  eolleet  tlie  state  tax.  n>ust 
Tvi^^tPCX.  appoint  Jiiiie  and  place  for  pa;^ing  and  receiving 
i>.  iieofthtiij^y^^^l,  i-ates  as  are  dne,  and  niu^t  give  restsonilife 
■warning  to  each  inhabitant  to  par  his  pioportii  , 
■which  warning  everj  man  n.ust  obser\e  ahd  attend 
to  for  the  parnsent  ol  such  rates  or  dues,  and  upoo 
n«gleet  thereoT  such  constables  may  make  distress 
upon  such  persons  for  I  heir  rates  not  paid.  An(]f 
the  levying  fees  shall  be  seventeen  cents,  on  ev<  rj 
lax  not  exceeding  three  dollars  and  thirty  four  cents, 
and  two  and  a  half  cents  on  every  additional  dollar 
for  which  the  levy  is  nvade,  and  their  lawful  fees 
fov  travel  and  other  necessary  charges. ((/)  But  no 
constable  may  proceed  to  levy  or  distrain  for  such 
rates,  or  any  part  theieof,  until  within  two  months 
before  the  day  on  which  the  same  are  made  payable 
into  the  treasury.(fj 

If  (onstabies      ^^j  jf  Qpy  sucli  congtublc  sltall  ueelect  so  to  col- 

DPi^tr'  to  col-  •  11.'  .  » 

Uct  luror-     lect  and  pay  such  rate  or  tax,  and  his  account  ti.erroi 
d>nttoi.is     ^vith  the  treasurer,  to   settle   and   adjust    lythe   re- 

11  ai  rant  ins-  ^  •'  » 

tvf*-.  s-uesa-speetive  days  or  limes  to  that  end  limited,  the  trea- 
caii>»  iiBi.  ^^^.^^y  |,i„i^t  within  four  nionths  next  after  sik  h 
limited  time  issue  a  distress.  diie(  ted  to  the  slieriff 
of  the  eoMUtv  wherein  sucIj  lousf.ble  dweljs.  in  the 
name  4  1'  the  stat<'  of  Coiiueclit  uf.  <  on  ntanding  hiin 
of  the  go«)ds  oi- estate  of  su<  h  n<'gli};ent  (•onst;;l)les, 
the  lull  amount  of  such  rate  or  tax,  or  siu  h  pr.ii 
thereof  as  shall  tiien  remain  unpaid,  to  levy  aed  |  ay 
(o  said  state  treasury;  and  lor  want  thci'cof  to  tal  d 
hi^bod^.  and  him  commit  until  the  same  be  pai(f» 
or  be  oilu'rwise  released  In  dae  course'  of  law.  whi<  h 
writ  must  be  ma<!e  reiurnai>Ie  fo  said  treasurer  wirh- 
iu  bi\ty  du^s  from  the  date  tiiereof,  and  tlic  sLeiilT 


((/)  s».  r.  .".CB. 

.^0  Ibid.  ^61. 
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must  return  the  same  accordingly,  duly  eertifyia^  c«NsrABif«. 
and  setting  forth  his  doings  touching  such  collection 
thereon,  or  a  non  est  inventuSf  or  commitment,  as 
the  case  may  require.  And  such  sheriff  to  whom 
such  distress  or  warrant  shall  he  directed,  i»  cm- 
powered  and  commanded  to  serve  the  same  through- 
out all  the  counties  and  towns  in  the  state,  agreeahly 
to  the  directions  therein  given. (^'J  And  so  in  all 
other  cases  where  said  treasurer  shall  direct  his 
warrant  to  such  sheriff  for  such  purpose. 

.And  the  sheriff  must  proceed  in  the  same  manner, 
in  all  respects,  when  the  state  treasurer  shsll  at  any 
time  after  such  rate  or  tax  committed  to  such  con- 
stahle  hecomcs  due,  on  the  application  of  the  sele<'t 
men  of  such  town,  issue  an  execution  against  such 
•onstahle,  in  the  name  of  such  select  men,  direct!  d 
to  the  sheriff  or  his  deputy,  to  collect  the  halunce 
on  such  rate  or  tax.  And  also  on  any  lawful  execu- 
tion or  warrant  of  distress  issued  hy  such  treasurer 
against  the  select  men  or  inhabitants  of  any  town, 
mutatia  mutandis^  for  the  ballance  of  any  rate  or 
tax,  after  the  same  becomes  due,  according  to  the 
directions  given  in  such  execution  or  Avarrant.(§') 

And  if  the  sheriff  shall  be  guilty  of  any  failure, 
breach,  or  neglect  of  duty,  in  the  execution  of  his  ' 
office  in  any  of  the  matters  aforesaid,  he  will  be  sub- 
ject to  and  suffer  the  same  pains  and  penalties,  and 
be  proceeded  against  in  the  same  manner  as  is  pio- 
vided  in  the  case  of  neglecting  to  execute,  or  for  uot 
returning,  or  for  making  a  false  and  undue  return, 
of  writs  delivered  to  him  to  serve  and  cxeeute.(/i) 

(/)  St.  C.  .561. 

is)  Ibid.  5f)i,  562,  563,  564. 

('0  Ibid.  l)6'2. 
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soNSTASLEi.  In  all  cases  of  distress  as  above  mentioned,  ihr 
^"^"^^"*^  officei'  must  distrain  goods  or  chattels  if  they  may  be 
had,  and  if  no  goorts  or  chattels  can  be  found,  or 
shall  be  tendered,  the  officer  may  attach  the  real 
estate  of  such  person  to  be  found  Avithin  his  pre» 
cincts ;  and  for  Avant  of  estate  being  found  or  ten- 
dered as  aforesaid,  the  officer  must  attach  the  body, 
and  him  commit  to  gaol  for  the  payment  thereof, 
with  the  costs  and  charges  arising  thereon,  there  to 
remain  until  delivered  by  due  order  of  law.(i) 

All  constables  cliosen  to  collect  the  state  tax,  (and 
other  collectors  of  rates  and  every  of  them)  have  the 
same  power  and  authority  iu  any  of  the  towns  of  the 
state  as  they  have  in  their  own  precincts,  to  gather 
and  collect  the  respective  rates  of  any  person  or  per- 
sons, whose  polls  or  estates  are  in  their  lists;  and 
and  are  allowed  post  wages  for  their  travel,  and  may 
collect  such  rates  or  taxes,  or  what  may  be  due 
thereof,  at  any  time  after  their  respective  years 
shall  have  expired,  as  well  as  before. fjj 

"When  the  select  men  of  any  town  shall,  pursuant 
to  their  lawful  powers,  make  any  rate  or  tax  with 
a  warrant  thereto  annexrd,  signed  by  such  select 
men,  directed  to  any  constable  of  such  town,  he  must 
collect  such  rale  or  tax  jnirsuant  to  the  directions  in 
such  warrant  given,  as  in  the  collection  of  other 
rates  and  taxes.(/ii:) 

When  real  estate  shall  be  taken  for  the  payment 
of  (axes  as  aforesaid,  the  officer  taking  the  si-me 
must  advertise  the  estate  so  taken  to  be  sold,  for  the 
payment  of  such  taxes,  at  a  lime  and  place  set  and 

(/)  St.  C    568.  ^ 

(?)   Ibid    bbl,  590. 
I'k)  ibid.  563. 
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mentioned  in  such  advertisement,  three  weeks  in  con»table«. 
some  public  newspaper  in  the  state,  at  least  six 
week*  before  such  sale.  And  then  and  there,  at 
such  time  and  place,  proceed  to  sell  and  dispose 
thereof  at  public  auction,  sufficient  for  the  payment 
of  such  taxes  charged  against  the  owner  thereof,  and 
the  legal  costs  and  fees  thereon ;  and  whenever  any 
real  estate  shall  be  thus  sold,  the  collector  of  such 
tax  or  taxes  must  make  and  give  to  the  purchaser 
a  deed  with  warranty  thereof. (f)  And  all  the  real 
estate  that  any  one  is  seized  and  possessed  of,  in  his 
own  right  in  fee  within  this  state,  is  liable  to  and 
stands  chargeable  ^vith  all  the  public  taxes  due  from 
the  owner  thereof,  which  remain  as  a  li«u  thereon, 
until  the  same  are  fully  paid,  notwithstanding  any 
subsequent  sale  or  transfer  thereof,  or  any  attach- 
ment thereon.  But  no  real  estate  Is  liable  to  be 
sold  for  taxes  after  a  legal  transfer  has  been  made 
of  tbe  same,  and  entered  for  record,  or  an  execution, 
or  attachment  has  been  duly  levied  thereon,  and 
lodged  in  the  town  clerk's  office  of  the  town  wherein 
such  land  lies,  when  other  estate  can  be  found 
within  the  limits  of  such  town,  sufficient  to  satis- 
fy the  same,  with  legal  cost  arising  thereon ;  nor 
shall  any  real  eslutc  which  has  been  levied  upon 
or  transferred  as  aforesaid,  be  liable  to  be  sold  for 
the  payment  of  any  taxes  arising  upon  any  list  made 
up  after  such  transfer  or  levy.  And  no  real  estate 
shall  be  liable  to  be  sold  for  the  payment  of  any 
taxes,  for  more  than  one  year  after  such  taxes  be- 
come due.(m) 

When  any  person  shall  he  committed  to  prison  for 
non  payment  of  any  tax,  he  shall  not  be  permitted 


(/)  St.  C.  569. 
(w)  Ikid.  570. 
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costTAtits.  iq  fake  the  oath  by  law  provided  for  the  relief  of 
poor  prisoners,  until  one  or  more  of  the  select  niea 
of  the  town  whereto  he  belongs  have  had  due  and 
le^ai  notice  to  appear  and  show  cause,  if  any  be, 
•why  said  oath  should  not  be  administered. (n) 

Every  constable  must  duly  receive  all  hue  and 
cries,  and  the  same  diligently  pursue  to  effect  suck 
as  are  granted  and  sent  out  after  capital  offenders, 
at  the  cost  and  charge  of  the  state,  but  such  as  are 
taken  out  by  particular  persons  in  their  own  cases, 
at  the  cost  and  charges  of  tiiose  who  take  them  out, 
and  may  put  forth  pursuits  or  hue  and  cries  after 
murderers,  peace  breakers,  thieves,  robbers,  burg- 
larians  and  other  capital  offenders,  where  no  magis- 
trate or  Justice  of  the  peace  is  at  hand;  and  without 
warrant  apprehend  such  as  are  guilty  of  drunken- 
ness, profane  swearing,  sabbath  breaking  ;  also  va- 
grant persons,  unseasonable  night  walkers,  or  any 
others  who  shall  offon<l  in  any  of  these,  if  they  be 
taken  in  the  act,  and  either  by  the  sight  of  the  con- 
stable or  present  information  of  others ;  and  may 
make  search  for  all  such  persons,  either  on  the  sab- 
hath  or  other  days,  when  there  shall  be  occasion,  in 
taverns,  and  other  suspected  places  or  houses,*  and 
offenders  apprehend  and  keep  in  safe  custody,  until 
opportunity  serves  to  bring  them  before  the  next  as- 
sistant or  justice  of  the  peace  for  further  examina- 
tion, in  order  to  their  being  proceeded  against  ac- 
<?ording  to  law.  ih\t  whcji  any  constable  is  einpley- 
«<1,  or  commanded  by  any  assistant  or  justice  of  the 
peace  to  apprehend  or  arrest  any  person  or  persons, 
he  must  not  do  it  without  a  warrant  in  writing. 
And  all  constables  may,  and  from  time  to  time  must 
make  du'gent  search,  throughout  the  limitfi  of  their 

fn)  SI.  C.  .S64. 
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rowns,  upon  the  Lord's  day,  and  at  all  other  times,  '^''J^^^^- 
(as  often  as  they  shall  he  informed  or  see  eaus*')  for 
such  ofTcnders  as  sliall  lie   tipplinj;,  in  any   inn  or 
house  of  entertainment,  or  pi  ivate  house,  exeessivelr 
or  unseasonahly ;    and  after  such   as   retail   strong 
drink  without  licence,  and  also  warn  all  those  who 
frequent  taverns,  and  spend  their  time  thei'c  idly  to 
forhear ;  and  also  warn  all  those  persons  that  keep 
such  houses,  not  to  suftVr  such  persons  in  them;  and 
must  make  due  presentment  of  all  hreachcs  of  law 
eominj^  within  their  knowledge,  to  some  autliority 
proper  to  receive  the  same,  once  in  every  month. 
And  if  upon  due  information,  any  constahle   shall 
refuse  or  neglect  to  make  such  search,  seizure,  and 
presentment,    and   be  thereof  legally  convicted,   he 
shall  pay  a  fine  of  eighty-four  cents  to  the  treasury 
of  Hie  town  whereto  he  belongs.     And  if  any  person 
shall  refuge  at  any  time,  to  assist  any  constable  in 
the  execution  of  his  office,  being  by  him  duly  thereto 
required,  he  shall  forfeit  the  sum  of  one  dollar  and 
sixty-seven  cents.     And  if  such  refusal  to  assist  such 
constable  be  wilful,  obstinate,  or  contemptuous,  hr 
shall  forfeit  and  pay  <o  the  use  of  the  town  where 
the  offence  is  committed,  seven  dollars.     And  if  any 
constable  or  other  person,  upon  urgent  occasion  shall 
refuse  to   use  his  utmost  endeavour,  in  raising  and 
prosecuting  hue  and  erics,  either  on  foot  or  by  horse, 
(if  need  be)  after  capital  offenders,  he  shall  forfeit 
and  pay  the  sum  of  seven  dollars  to  said  treasury. 
And  every  constable  in  the  state  must  be  furnished 
with  a  black  staff,  having  a  head  with  the  arms  of 
the  state  thereon,  w!iieh  staff  he  must  carry  upon 
proper  occasions,  as  a  token  or  badge  of  his  office, 
to  be  provided  by  the  select  men  of  each  town,  at 
the  charge  thereof,  upon  the  penalty  of  eighty-four 
cents  for  each  month's  neglect,  one  half  to  hiiu  or 
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co.NSTABfss.  them   who  shall  prusecute  foi*  the  same,  the  other 
"•^'''''^^    lijili'  to  the  town  ti'easury.(o) 

AYhen  any  horses,  eaUle,  swine,  or  other  creatures 
taken  (lainaj^e  leasanl,  shall  be  impounded,  (tiie  own- 
er thereof  not  beiia^-  known)  and  Uie  im>>ounder  gives 
informaiioii  of  sMch  impouiidirio;  to  a  f,ons<ahle  of  tlie 
tokvii  whei'ein  such  in5[)oun«'in|;?  has  taken  place,  such 
coTstable  suay  cry  such  creatures,  with  their  natural 
SiU-l  urtiliciul  mai  ks,  hy  posting;  up  the  same  in  the 
town  wii-.rein  tin-^y  are  impouaded,  and  in  the  two 
next  neif;lihouriuy;  towns,  from  which  it  may  be 
most  likely  such  crea'ures  came.  And  if  no  owner 
ap;>t  ars  (in  the  case  of  sheep  or  swine  impounded,) 
iii  vj.^ht  days  after  such  creatures  are  cried,  aiid 
posti'd  as  aforesaid,  and  in  case  of  horses  or  cattle 
in  twenty  days  after  cried  and  posted  as  aforesaid, 
so  many  of  said  creatures  shall  by  said  constable  he 
sold,  at  an  outcry,  as  may  be  sulHcient  to  satisfy  the 
d'.i  mages  an<l  pouudage,  and  for  meat  and  water, 
ivith  the  ciiarges  arising  foi"  crying  and  selling  the 
same,  who  must  make  return  into  the  office  of  the 
town  clerk  of  his  doings  aforesaid,  together  with  the 
}jiarks  natural  and  artificial  of  the  creatures  so  sold, 
with  an  account  of  the  charges  arisen,  and  the  price 
of  the  creatures,  aiul  aftrr  paying  the  town  clerk 
for  entering  the  sanjc  in  his  records,  pay  »he  over- 
plus, if  any  he,  into  the  town  treasury,  to  he  kept 
for  the  use  of  the  owHer.(p) 

When  any  servant,  servants,  or  apprentices,  shall 
ruu  from  their  masters,  the  next  as!«istant  or  Justice 
of  the  ]»eace,  or  any  constable,  and  two  of  ihe  chi<  f  in- 
habitants in  such  town,  where  no  assistant  or  justice 


((.)  St.  C.    191,   192. 
(;-)  IbKl.  iib,  366. 
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is,   may  press  men  and   boats  (if  need   be)  at   tbc  *^|J]]T;^'' 
master's  request  and  charge  to  pursue  sueli  servants 
or  apprentices  by  sea  or  land,  and  to  bring  them 
back  by  force. (g) 

Whenever  any  warrant  shall  be  ^ranl'^d  by  the 
civil  autliority  of  any  tovn,  or  a  niajor  part  of  them, 
on  application  of  Ihe  select  men  of  such  town,  for  the 
removal  of  any  person  an  inhabitant  of  any  of  the 
United  States,  (this  state  excepted.)  who  shall  have 
come  to  reside  in  such  town,  to  the  state  from  whii-U 
be  or  she  came,  directed  to  either  of  the  constables 
thereof,  the  constable  to  whom  such  warrant  is  de- 
livered must  execute  the  same,  aecordinj;  to  the  di- 
rections therein  given,  at  the  expense  of  such  town, 
to  be  liquidated  and  allowed  by  the  select  men  of 
such  town,  and  paid  out  of  the  treasury  thereof.(/') 

Each  horse,  or  horse-kind,  used  or  employed  in 
any  race  on  which  any  bet  or  wager  is  laid,  or  any 
purse  or  stake  is  made,  is  forfeited  to  the  state,  and 
may  be  seized  at  any  time  within  six  months  there- 
after, by  any  constable  of  the  town  in  which  such 
race  is  run.  In  any  case  of  seizing  as  aforesaid,  the 
constable  so  seizing  must  make  information  agaiijst 
such  horse,  or  horse-kind  to  the  next  court  of  com- 
mon pleas  in  such  county. (s) 

The  justices  of  the  peace,  constables,  grand  jurors 
and  tithing-men,  in  the  respective  towns  in  liic  state, 
must  annually  meet  in  the  towns  to  which  i!iey  be- 
long, on  the  first  Monday  of  January,  and  on  -'^e 
third  Monday  of  June,  at  the  place  wh«'re  the  annu- 
al town  meetinij'9  are  held,  or  at  some  other  place  by 

(>j)  St    C.   4^T. 
(/)   I  bill.  3'l,  r)92. 
(s)  ilaid.  381,  ^3^. 
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c.oNsTABLEi.  tijgjj^  appointed,  there  to  advise,  consider,  and  u^e 
their  joint  interest  insuppressinj^viee  and  immorality; 
and  for  the  due  execution  of  the  laws  of  the  state  to 
■which  their  respective  offices  have  relation.  And 
the  constahles  and  grand  jurors  in  their  respective 
towns,  must,  on  the  evenings  after  the  Lord's  day, 
and  other  public  days  of  religious  solemnity,  walk 
the  streets,  and  duh'  search  all  places  suspected  of 
harbouring  or  entertaining  any  people,  or  persons, 
assembled  contrary  to  law.(/)  And  must  in  their 
towns  carefully  inspect  all  taverns  or  licenced  houses, 
nnd  make  due  presentment  to  the  civil  authority  of 
all  persons  whom  they  shall  find  transgressing  the 
laws  respecting  ihe  regulation  of  licenced  houses, 
and  must  warn  all  tavernki'cpers  to  observe  such 
laws,  and  not  to  entertain  any  of  the  inhabitants  of 
the  town  where  they  dwell,  contrary  to  law.(M)  And 
such  constables  may,  each  respectively  having  a 
special  warrant  from  authority  for  that  purpose,  enter 
into  and  search  any  tavern  or  licenced  house,  and 
break  o()en  any  lock  or  door,  as  they  may  respectively 
judge  there  is  occasion,  and  command  and  cause  any 
Inhabitant  or  person  belonging  to  (he  town  wherein 
such  house  is,  who  shall  In-  fourid  there  contrary  to 
law,  to  tiepart  forthwidi,  and  may  arrest  all  such 
pei'soiis  as  ^fiall  refuse  to  dejiarl  on  command  so 
given,  and  (hem  safely  keep  until  they  can  be  brought 
before  an  assistant  or  juslice  of  the  peace  j  and  for 
the  purposes  aforesaid,  may  command  all  necessary 
aid  and  :is.si>fancc.(.) 

And  if  any  of  said  constables  or  grand  jui'ors, 
fhall  find  (hat  such  tavcrnkcepers  do  not  observe  the 
laws  ai'oresaid.  nor  keep  due  order,  they  must  nrakc 

^/)  St,  C.  672. 
(ii)  Ibiil.  fi^-^1. 
{r)  ll>i<l.  641. 
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pre?cntment  thereof  to  the  next  county  court  in  their  coNsrABin. 
countv,(tt;)  at  their  first  sitting.     All  constables  and 
^ra lid  jurors  must,  in  their  respective  towns,  make 
'iiHgont  search  after,  and  presentment  of  all  breache«! 
of  law,  which  relate  to  their  respective  offices. (a*) 

All  constables  must,  in  the  several  towns  to  which 
they  respectively  belong,  ex-officio,  bv  themselves, 
or  some  person  deputed  by  them,  warn  the  freemen 
to  meet  together  yearly,  on  the  third  Monday  in 
in  September,  and  on  the  Monday  next  following 
the  first  Tuesday  in  April,  at  nine  of  the  clock  in 
the  morning,  at  some  convenient  place  where  such 
meetings  are  usually  held,  for  the  purpose  of 
making  the  elections  of  state  officers,  representatives 
to  the  general  assembly  of  the  state,  and  to  the 
,congress  of  the  United  States,  annually  or  bienni- 
ally to  be  elected,  according  to  the  different  laws 
regulating  freeman's  meetings,  and  designating  their 
powers  and  rights. (j/)  And  when  any  vacancy  hap- 
pens in  the  representation  of  the  people  of  this  state 
in  the  congress  of  the  United  States,  and  the  gov- 
ernor for  the  time  being  shall  issue  official  writs 
of  election  under  his  hand,  and  directed  to  either 
constable  in  the  respective  towns  in  the  state, 
ordering  a  choice  to  lill  such  vacancy,  and  shall 
cause  such  writs  to  be  conveyed  to  the  sheriffs  of 
the  respective  counties,  such  sheriffs  must  forth- 
with transmit  such  writs  to  the  constables  (f  the 
several  towns,  according  to  their  respective  direc- 
tions, who  must  thereupon  warn  a  meeting  of  the 
freemen  on  the  day  diiveted  in  said  courts;  and 
when   such    meeting  has  been  held,  and  the   votes 

taken  therein,  have,,  by  the  presiding  officer  in  such 

«. 

(«•)  St.  C.  f.4-2, 

(r)  Ibid.     672. 

(//)  Ibid.     244.,  2*5. 
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cossiABtEs.  niceting  within  six  days  thereafter  been  transmitted 
to  the  sheriff  of  the  county  in  which  such  votes 
■were  taken,  he  must  on  or  before  the  return  day 
limited  on  said  writ,  and  not  afterwards,  convey 
them  to  the  g;overnour.(c:^)  And  all  and  every  consta- 
ble must  attend  to  their  duty  in  warning  the  aforesaid 
annual  and  special  meetings  of  the  freemen,  under 
the  penalty  of  forfeiting  the  sum  of  fourteen  dol- 
lars to  the  state  treasury,  for  every  neglect  there- 
of.(a) 

And  w  hen  such  meeting  is  convened,  Ih  case  there 
be  no  assistant  or  justice  of  the  peace  present  in  any 
freeman's  meeting,  the  senior  constable  present  shall 
preside;  and  in  case  of  equality  between  any  such 
constables,  so  as  to  render  it  uncertain  which  ought 
to  preside,  the  eldest  constable  must  preside,  unless 
a  majority  of  the  constables  present  shall  agree  upon 
and  designate  some  other  person,  in  which  case  the 
person  so  agreed  upon  may  preside.  And  in  all  free- 
men's meetings,  if  there  be  not  present  a  suificient 
number  of  the  civil  authority  for  the  assistance  of 
the  presiding  ofliccr  in  the  performance  of  his  duties 
in  sucli  meeting,  the  constables  present,  if  any  be, 
must  assist  such  presiding  officer  in  the  business  of 
the  meeting,  in  the  icoeiving,  entering,  and  disposing 
of  tlie  votes,  and  making  out  the  proper  certificate 
according  to  law.(&) 

If  a  person  not  a  freeman  admitted  and  sworn 
according  to  law,  shall  vote  or  give  in  his  proxy  in 
the  election  of  any  of  tlie  members  of  the  general 
aHHcmhly,  or  if  any  fruemen  shall  put  in  more  than 
one  vote  or  proxy  for  one  person,  at  the  same  clcc- 

(:)  St.  C.  249,  2M. 
(o)  lliid   -245,  2.')0, 
(*)  lljid.  251,  2i2. 
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tion  to  one  office,  he  shall  pay  a  fine  of  seventeen  coNSTABr.Es. 
iloUai's  to  the  state  treasury ;  and  if  any  person  or 
persons  sliall  offer,  accept,  or  receire  any  sum  or 
sums  of  money,  or  other  matter  or  thing  by  way  of 
gift,  fee,  or  reward  for  giving  or  refusing  to  give 
any  vote  or  suffrage,  for  electing  any  member  of  tlic 
general  assembly,  or  representative  to  congress,  or 
promise  to  procure  or  confer  any  gratuity,  reward, 
or  preferment  for  or  on  account  of  any  vote  or  suf- 
frage given,  or  to  be  given  in  any  election,  every 
person  so  giving,  offering,  accepting  or  receiving  as 
aforesaid,  shall  in  every  such  case,  forfeit  and  pay 
the  sum  of  seventeen  dollars,  one  half  to  him  or 
them  who  shall  sue  for  and  prosecute  the  same  to 
effect,  and  the  other  half  to  the  treasury  of  the  town 
where  such  offence  is  committed  ;  and  for  the  second 
offjMKC  the  offender  shall  be  disfranchized.  And  if 
any  person  who  is  elected  a  representative  of  any 
town  in  tho  state  shall  by  himself,  or  any  other 
person,  offer  or  distribute  gratuitously  among  the 
ireemen  of  the  town  any  spirituous  liquors,  on  the 
day  of  their  meeting  for  the  choice  of  representa- 
tives, cither  before  or  after  he  shall  be  chosen,  or 
shall  on  any  previous  day  entertain  the  freemen  as 
aforesaid,  with  the  evident  intent  to  procure  the  votes 
of  said  freemen,  he  shall  be  considered  guilty  of 
using  undue  influence  and  illegal  practices  as  afore- 
said, for  giving  money,  &e.  and  in  all  the  cases  afore- 
said, such  representative  chosen  by  means  of  such 
illegal  practices,  in  addition  to  the  penalties  afore- 
said, shall  loose  his  seat  in  the  house  of  representa- 
tives. And  every  constable  and  grand  juror  must 
enquire  after  and  make  presentment  of  all  the  offences 
afore  9£^id.(c) 

(r)  St.  C.  246— «48,  250,  2;51. 
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coNCTASLEs  If  auj  person  sliall  abuse  or  resist  any  sheriff,  cou- 
Pe^^^i^Hbi!-  stable,  or  other  ofiieer,  ia  the  execution  of  his  olBce, 
sing  or  resist- gmjjj   person  or  persons  shall   find  securities  for  the 

ing  sheriffs  *  *  ,  .11 

to  be  bound  peace  and  good  behaviour,  until  the  next  county 
ba-°*if  ^^'  court  in  that'county,  or  on  refusal,  may  be  committed 
to  the  common  gaol,  there  to  remain  until  the  session 
of  such  court,  which  court  must  take  cognizanee  of 
the  wrongs  and  abuses  done  to  such  officer  or  officers 
by  such  offenders,  and  lay  such  penalty  upon  him  or 
them  as  the  merit  of  the  offence  shall  deserve,  not 
exceeding  five  dollars,  (d) 

And  no  suit  or  action,  either  in  law  or  equity,  shall 
be  brought  or  maintained  against  any  sljeriff,  she- 
riff's deputy,  constable,  or  any  othei  person  what- 
soever, for  any  default  or  neglect  of  su<*h  sheriff, 
sheriff's  deputy,  or  constable,  in  their  office  and  duty, 
unless  commenced  within  two  years  next  after  the 
right  of  action  shall  have  accrued ;  unless  such  right 
of  action  accrue  in  favour  of  a  feme  covert,  or  minor 
under  the  age  of  twenty-one  years,  either  of  whom 
may  in  such  case,  bring  her  or  his  action  at  any  time 
after  coming  of  full  age  or  discoverture.(c) 


(rf)  St.  C.     546. 
(^1  Iliid.     460,  461. 
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IX.  CITY  SHERIFFS' AND  BOROUGH 
BAILIFFS. 


SHERIFFS  of  tlic  several  cities  within  the  stat&cnysHERiFfs, 

&c. 

are  eacli  appointed  annualiy,  by  the  I'recDieii  in  le-  K.^-^r"*^ 
gal  city  meeting,  and  have  each  within  the  limits 
of  his  respective  city>  the  same  powers  and  authori- 
ties, and  arc  liable  to  the  same  suits  and  penalties 
for  neglect  of  duty  in  any  case  whatsoever,  to  all 
intents  and  purposes,  as  sheriffs  of  counties  by  law 
have  or  are.  And  each  i-espective  city  is  liable  to 
answer,  in  case  of  the  ioabiliJy  of  its  sheriffs,  or 
either  of  them,  for  their  defualt  in  all  cases  relative 
to  their  office.  And  such  sheriffs  must  severally 
give  bond  with  sureties,  in  such  manner  as  by  the 
laws  of  their  respective  cities  shall  be  directed,  for 
a  faithful  discharge  of  the  duties  of  that  office  before 
they  can  execute  the  same.(tt)  And  the  bailiffs  of  Borough  bai- 
the  several  boroughs  are  also  appointed  annually, 
by  the  freemen  in  legal  borough  meeting  assembled, 
and  have  within  the  limits  of  said  boroughs,  and 
on  the  waters  of  their  harbours,  whether  within  their 
respective  limits  or  not,  the  same  powers,  autboritici» 
and  privileges,  and  are  liable  to  the  same  penalties 
and  suits  for  neglect  of  duty  in  any  case  whatsoever, 
to  all  intents  and  purposes,  as  constables  have  and 
are  in  their  respective  towns,  aud  must  execute  all 
lawful  precepts  to  them  directed,  whether  issued 
by  virtue  of  the  by-laws  of  such  boroughs  respect- 
ively, or  of  the  laws  of  the  state,  Avithin  the  limits 
of  their  reypective  authority. (6)* 

*  Sheriffs  of  cities  are  sworn  in  the  same  mariner  as  sheriffs  of  covWi- 
ties,  and  bailiffs  of  boroughs,  as  constables  of  towns.    "" 

(a)  St.  C.  126,  127,  U2,  143,  li3,  154,  165,  106,   176. 
(i)  Ibid.  107,  115. 
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X.     OATHS. 

For  Sheriff. 

OATSi.  YOU,  S.  C.  being  appointed  sheriff  for  the  county 

sh^hriCc^th  ^^  ^^-  ^^  iswear.  that  you  will,  with  all  faithfulness 
auf!  diligence,  serve  all  such  writs  and  attachments  as 
shiiil  be  directed  to  you,  (and  come  to  your  hand,) 
by  lasvful  authority,  and  return  them  to  the  court 
Ivhere  they  are  returnable;  and  also  that  you  will 
serve  all  executions  granted  by  the  secretary,  treasur- 
er, or  other  clerk  «fiihorized  thereunto,  delivered 
into  their  hands,  and  collect  or  levy  the  goods  you 
are  directed  to,  according  to  said  executions,  whether 
it  b<  for  the  public  treasury  or  particular  persons; 
and  that  you  will  with  convenient  speed  deliver  such 
goods  as  you  shall  levy  as  aforesaid,  into  the  hands  of 
the  treasurer  or  other  particular  person  or  persons  to 
•whom  they  belong ;  and  that  you  will  do  and  execute 
all  such  lawful  commandi,  duties  and  warrants,  as 
you  shall  receive  from  the  governor,  or  any  magis- 
trate, magistrates  or  justice  of  the  peace,  court  or 
courts,  according  to  your  olRce:  and  thus  during  the 
whole  time  you  shall  continue  in  olBce,  you  Mill  de- 
mean yourself  without  respect  of  persons,  or  favour 
of  any  man  :  I)ut  in  case  you  meet  with  any  difficulty 
which  you  cannot  resolve,  you  may  suspend  unlil  you 
can  have  advice  therein  from  authority.  So  help 
you  God.(a) 

For  Deputy  Sheriff. 
Dfpi.ty  f,her-     You,  A.  B.  b«'iug  appointed  deputy  sheriff  within 

iff'soati).  I'    -mm  t  *»lll  I 

tlie  county  ot  II.  do  swear,  tliat  you  will  truly  and 
faithfully  discharge  the  duties  of  said  office^  during 

C")  St.  C.  53«,  637. 
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the  time  you  shall  continue  therein;  and  that  you  oaths 
will  not  write  or  fill  up  auy  writ  or  writs  against  any 
person  or  persons  whatsoever,  except  you  are  a  party 
in  the  action,  nor  cau^c  the  same  to  be  wrote  or 
filled  up,  or  direct  any  person  therein.  So  help  you 
God.(6). 

JFor  Constables. 

You,  A.  B.  swear  by  the  everliving  God,  that  for  Constable's 
the  year  ensuing,  and  until  new  be  chosen  and  sworn, 
you  will  faithfully  execute  the  place  and  office  of  con- 
stable for  and  within  the  town  of  H.  and  the  linoits 
thereof,  and  that  you  will  endeavour  to  preserve  the 
public  peace  of  the  said  plaec,  and  this  state,  and  will 
do  your  best  endeavour  to  see  all  watches  and  wards 
executed,  and  duly  attended;  and  obey  and  execute 
all  lawful  commands  and  warrants  that  come  from 
any  magistrate  or  magistrates,  justice  of  tiie  peace 
or  court ;  and  execute  all  sueii  orders  of  court  as 
shall  be  committed  to  you,  according  to  your  best 
skill.     So  help  you  God.(c) 

For  J-ppraisers  of  lands  and  tenements  taken  on 
execution. 


You,  A.  B.  C.  D.  and  E.  F.  hcing  appointed  to  Appiaisei's 
appraise  such  lands  as  are  now  to  be  presented  to  you, 
do  swear,  that  all  partiality,  prejudice,  and  other 
sinister  respects  laid  aside,  yiu  will  appraise  the 
said  lands  according  to  the  present  true  and  just 
value  thereof,  to  the  creditor  or  creditors  who  are 
to  receive  the  same;  and  thwt  you  will  do  therein 
according  to  your  best  judgment  and  conscience.  So 
help  you  God.(rf) 

Co)  be,  C.  *38> 
(r)   ibid.  538. 
(«/)  Ibid.  5i0. 
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XT.  FEES. 

Sheriff's  and  Constahle^s  Fees. 

FOR  serving  every  summons,  six  cents. 

If  by  copy,  nine  cents. 

Levying  eacli  attachment,  nine  cents. 

For  a  bail  bond,  seventeen  cents. 

Levying  every  execution,  not  exceeding  three  dollars 

and  thirty-four  cents,  seventeen  cents;    and  two 

cents  per  dollar  for  every  dollar  beyond  that  sum, 

in  the  same  currency  with  the  execution,  or  an 

equivalent  in  lawful  money. 
For  attending  a  justice's  court,    on  trial  of  each 

action  when  obliged  to  attend,  twenty-five  cents. 
For  each  mile  travel,  computed  from  the  place  of  the 

officer's  abode,  to  tlie  place  of  service,  and  thence 

to  the  place  of  return,  five  cents. 
Each  sheriff  attending  the  general  court,  one  dollar 

and  fifty  cents  per  day. 

Each  constable  for  the  same,  one  dollar  and  thirty- 
four  cents. 

Each  sherilf  for  attending  the  county  court,  per  day 
one  dollar  and  fifty  cents. 

The  same,  for  attending  the  superior  court,  per  day 
one  dollar. 

Each  constable,  for  attending  either  a  superior  or 
county  court,  per  day  eighty-four  cents. 

Kaeli  slicriir  for  distributing  the  public  laws  and 
prochunalions,  aud  for  tl»cir  actual  attendance  on 
the  general  assembly  at  the  election,  seven  dollars. 

For  summoning  and  attending  upon  a  jury  for  review- 
ing, three  dollars,  in  lieu  of  travel  ar.d  othci* 
evpenses.(«) 

^a)  SI.  C.  2Rr>,  Wl—29i. 
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Gaoler*s  Fees.  ^J^^ 

For  commitment  and  discliarge  of  a  prisoner,  thirty- 
four  cents. 

For  dieting  each  prisoner,  per  week,  eighty-four 
cents. 

The  respective  gaolers  may  demand  and  receire 
of  any  person  confined  in  gaol  on  execution,  for  any 
civil  matter,  as  fees  and  commissions  for  permitting 
such  persons  to  have  the  liberties  of  the  prisons,  the 
following  allowances  only,  viz. 

For  every  bond,  ona  dollar. 

As  commissions  on  any  sum  not  exceeding  g;  194,  one 
dollar. 

On  any  sum  not  exceeding  S  368,  |S  2  25. 
750,       3  75. 


1335, 

.  5  00. 

2400, 

7  00. 

6000, 

15  00. 

3350, 

25  00. 

And  on  any  greater  sum  than  13350  dollars,  then 
aix  tenths  of  one  per  cent.  But  if  any  person  be 
confined  on  two  or  more  executions,  and  separate 
bonds  are  necessary,  the  several  sums  of  the  execu- 
tions must  be  added  together,  and  the  computation 
of  fees  made  on  the  total,  upon  the  principle  above 
set  forth.(6) 

(i)St.  C.290— 295. 
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CHAP.  IV, 


Statute  regulations  in  the  Statt  of  J^'ew-Ham'pshire, 


I,   APPOINTMENT  AND  GENEKAL   »UTT. 


SHERIFFS  and   coroners  arie  naminated  and  ap-  ;;;;**;;'7/,J'I^ 
pointed  by  the  governor  and  council,  each  having  a      duty. 
negative  on  the  other,  both  in  the  nomination  and  gfj^^^j^^  ^j^j 
appointment :  and  every  nomination  and  appointment  coroners,  by 
must  be  signed  by  both.(a)     They   must  be  respec-  appointed. 
lively  sworn  to  bear  faith  and  true  allegiance  to  the  ^"^"^  ^^ 
state,  and  to  support  the  constitution  thereof;  and  to 
a  faithful   discharge  of  their  respective  offices  ;(6)* 
which  oaths  may  be  administered  by  any  justice  of 
the  peace   within   his   county.(c)      No   sheriff  may  Tenure  of  of- 
hold  his  office  after  seventy  years  of  age,(d)    nor 
more  than  five  years  by  virtue  of  one  appointment.(e) 
No  person  holding  the   office  of  sheriff,  may  at  the  Cannot  hoW 
same  time  hold  the  office  of  governor,  or  have  a  seatgoveraor,  &c. 
in  the  senate   or  house  of  representatives,  or  coun- 
QiLrf)  Sheriffs  and  coroners  must  respectively,  each  ^"^^  ^^  com- 

.  .     .  .      ^1  *.    ^,  .  missioned. 

receive   a   commission,    m  the   name  of  the   state; 


*  Vide  Book  II. 


(«)  St.  N.  H.  14. 

(6)  Ibid.   19,  20,  ISO,   13f. 

(c)  Ibid.  43. 

(d)  Ibid.  18. 

(e)  ibid.  43. 
//■)  Ibid.  21. 
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ArpoiNTMEST  signed  by  the  governor,  attested  by  the  secretary  or 

^'"'dutv.      his  deputy,  with  the  great  seal  of  the  state  affixed 

v-^'-v-^w    tiiereto.Cr)    And  must  each  gire  sufficient  security 

And  giv«  voy  o 

bonds.  in  a  sum  not  exceeding  three  thousand  pounds,  nor 

less  than  one  thousand  pounds,  to  the  acceptance  ol' 
the  justices  of  the  court  of  common  pleas  in  the  same 
county,  to  the  treasurer  of  the  state  for  the  time  being, 
for  the  faithful  performance  of  the  duties  of  his 
office  in  all  parts  thereof.(ft) 

Constables  by      Constables  must  be  annually    chosen,  by  the  in- 

^^hom,  whien,  *'  ,    *' 

and  bow  ap-  habitants  of   the  towns,    in   town-meeting   legally 
pointed.         ^yarned,  and  held  in  the  month  of  March,  in  each 
year,  (unless  in  case  of  a  vacancy  happening  in  such 
office,  by  reason  of  the  deatb,  non-acceptance,  re- 
moval, or  becoming  non  compos  mentis^  in  the  judg- 
ment of  the   town  of  any  such  officer,  or  when  a 
vacancy   shall  happen   in  any  other  way,  or  there 
shall  be  a  want  of  such  officer,  then  such  choice  may 
be  made  in  like  manner  at  any  other  time,  and  must  be 
iMust  be        sworn  to  a  faithful  discharge  and  performance    of 
sworn,  the  duties  of  his  office  by^  the  town  clerk,   a  selcect 

man,  or  justice  of  the  peace. (i) 

How  notifi«d      Aud  whcn  any  person  is  clioscn  constable,  he  may 
ofappomi-     ,      „o,if,e,i    to  (^i^g  thc  oath  of  office  in  open  town 

ment  ari'J  tf>  • 

taice  thc  oath,  niceting  by  the  moderator,  any  select  man,  or  tho 
town  clerk;  and  if  such  person  is  present,  he  must 
immodialcly  declare  his  acceptance  or  refusal.  But 
if  such  notice  be  not  so  given,  the  town  clerk,  or 
some  two  of  thc  select  men  must  forthwith,  by 
writing  under  his  ortlieir  hand,  direct  some  consf  able 
of  such  town  to  notify  tlie  person  so  chosen,  and 
named  la  such  writing,    to  appear  within  six  days 

(e)  .St.  N.  II.  S3. 

(A)  Ibid,    m,  1.01. 

(/)  Ibid.    IST),   197,   lf»3. 
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from  the  day  of  such  notice  before  the  town  clerk,  appointment 

^  ,  .         AMD  GENERAL 

or  one  of  the   select  men  of  the   town,  or  a  justice      duty. 
of  the  peace  of  the  same  county,  and  take  the  oath  y^^^^"^^^^. 
by    law   prescribed,  which    constable    must  within  minister  th« 
four  days  after  the  receipt  of  such  writing  or  pre-®* 
oept,  notrfy  the   person   or  persons  therein  named, 
agreeably  to  the  tenor  of  said  precept,  Avhich  notice  Notice,  how 
must  be  personal  or  left  at  the  usual  place  of  abode 
of  the  person  so  chosen.     And  every  person  not  by 
law  exempted  from  serving  in  such  office,  who  shall 
after  such  notice  being  so  given  in  open  town  meet- 
ing, neglect  for  the  space  of  one  hour  to  take  the 
oath  of  office,  and  every  person  who  shall  neglect  for 
the  space  of  six  days  after  he  shall  have  been  so 
notified  by  a  constable,  or  for  the  space  of  six  days 
after  he   shall  have  returned  to  his  dwelling  house, 
if  absent  there  from  at  the  time  of  notice  left,  and  if  the 
same  be  taken  before  any  officer  other  than  the  town 
clerk,  to  file  a  certificate  of  his  having  so  taken  it 
with  the  town  clerk,  shall  forfeit  and  pay  the  sum  of 
twenty  shillings  to  any  person  who  will  sue  for  the  Penalty  for 
same;    and  every  constable    must  within  ten  days"ati, 
after  the  receipt  of  such  writing  or  precept,  return  Penalty  on 

*^  _  o         i  «  conftables  foi 

the  same  v/ith  his  doings  thereon,  to  tUe  town  clerk  not  serving 
for  the  time  being  :  and  for  neglecting  his  duty  in  "°'^'*^'  ^' ' 
any   particular   aforesaid,    will    forfeit  the   sum  of 
thirty  shillings  to  any  inhabitant  of  the  state  who  will 
sue  for  the  same,  one  half  of  the  forfeitures  afore- 
said to  be  for  the  use  of  the  town,  and  the  other 
half  to  the  prosecutor.     But  no  person  in  commissior.  "ersons  e.r- 
for  any  office,  civil  or  military,  church  officer,  nor',,.rJ*injj'||s 
member  of  the  legislature  for  the  time  being,  nor '  ""*^«'''*»- 
any  one  wjio  has  served  in  the  office  of  constable  in 
any  town  of  the  state,  other  ihan  such  as  may  liave 
served  for  hire  of  any  particular  person,  ov  of  any 
town  within  seven  years,  sliall  be  obliged  to  serve  in 
the  office  of  constable. fj^ 

(./■)  St.  N.  IT.  |flT,  113. 
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APPOINTMENT      The  sherift'  of  each  county  may  appoint  a  deputy 

'  "D*irrv!*^^  or  deputies,  for  whose  conduct  in  office  he  must  he 

^■^^^y"^^    accountable. Cfe')     All  such  appointments  must  be  in 

SheiifFmay  ^    ' 

appoint  d«pu.  Writing,  Under  the  hand  and  seal  of  the  sheriff.    Each 

Who  must  be  ^^P'^^^y  sheriff  SO  appointed   must  be  sworn  before 

sworn.  some  justicc  of  the  peace  for  and  within  the  county 

for  which   such   deputy  is  appointed,    faithfully  to 

discharge  the  duties  of  his  office,  which  oath  must 

be    certified  by  such  iuBtice  upon  said  deputation. 

Deputation  ,     ,  ,*  ....  .„  . 

andceitificateand  thc  samc  deputation,  with  the  certificate  thereon, 
of  oath  must  jjjyg^  1,^  rccordcd  at  full  length  by  the  clerk  of  th& 

•e  recarded.  ^  •' 

court  of  common  pleas,  in   the  same  county,  who 
upon  request  made,  and  payment  or  tender  of  twenty- 
five  cents,  must  record  the  same  as  aforesaid  in  a 
book  or  books  kept  by  him  for  that  purpose.     And 
no  service  or  act  of  any  deputy  sheriff  as  such  will 
be  valid  or  of  force  until  his  deputation  or  appoint- 
Discharee  of  i"cnt.  With  the  Certificate  thereon,  shall  have  been 
adeputy  muitpeeorded  as  aforesaid.     And  when  any  sheriff  shall 
see  cause  to  discharge  from  office  any  deputy  by  him 
appointed,  such  sheriff  must  by  writing  under  his 
hand  and  seal,  directed  to  such  deputy,  notify  him 
thereof,    which    notification  or   discharge   must    be 
«d  by  another  served  by  somc  other  deputy  sheriff,  or  creditable 
deputy,  or,     pepson  witliin  such   county,  by  reading  the  same  to 
said   deputy  therein   named,    or  giving  a  true  and 
attested  copy   thereof   to   such   deputy  discharged, 
which   said  discharge  and   service   thereof  must  be 
And  be  re-    rccoidcd  in  like  manner  witli  said  deputation,  and 
shenli  liable  '"*''  ^lic  samc  fcc.     And   the  sheriff  in  each  county 
until  Hucii  re- pcspeftivcly,  sluill  iu  uU  respects  be  responsible   for 

.ordb.made.        *  ,„  .    p*  i  r 

the  acls,  maltcasance,  misicasance  and  nun  feasance 
of  each  of  his  deputies  respectively,  until  such  dis- 
charge and  certificate  of  the  service  thereof  shall 
liavc  been  recorded  as  aforesaid.     But  hcrvice  and 


(0  St.  N.  11.   1171 
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return  of  any  legal  precept  may  be  made  by  ^"y  ^'7).7/p'^^7 
person,  by  virtue  of  a  special  deputation,  endorsed      duty. 
on  the  back  of  such  precept,  in  manner  and  form  j.^";^^;^^,, 
practised  in  the  state,  any  thing  in   the  foregoing  ty  m»y  serve 

*  process  v/itli- 

notwithstandmg.(t)  out&c. 

In  case  of  the  death,  resignation,  or  removal  from  Deputies con- 

°  ,  tinue  lit  oftiee 

office  of  the  sheriff  of  any  county,  lus  deputy,  oraftenhetieath 
deputies,  continue  in  office,  and  must  execute  the  ^^'^^v  "^^*;^'|^'^'^|^ 
same,  in  the  name  of  said  sheriff,  until  another  sliall  be  appointed. 
be  appointed,  and  until  tliey  shall  have  completed  all 
business  which  may  have  been  entrusted  to  them  pre- 
vious to  such  decease,  resignation,  or  removal.  And 
the  defaults  and  misfeasances  of  sucli  deputy  or  de- 
puties, in  the  mean  time  as  ■well  as  before,  must  be 
adjudged  a  breach  of  the  condition  of  the  bond  or 
bonds,  to  the  sheriff  who  shallhave  deceased,  or  re- 
signed, or  liave  been  removed  from  office ;  and  tbe  ex- 
ecutor or  administrator  of  the  deceased  sheriff,  may 
have  like  remedy  for  the  defaults  or  misfeasances  in 
office  of  deputy  or  deputies,  during  such  interval, 
as  they  would  have  been  liable  to  if  the  slierifl'  had 
continued  in  life,  and  in  the  execution  of  his  office. (m) 

The  sheriff  of  each  county  has  the  custody,  rule,  sheriffs  ha^e 
keeping,    and  charge  of  the  gaol   or  gaols  in   bis^'^^^j"''^^'^'^^^' 
county,  and  the  prisoners  therein,  and  must  keep  the 
same  either  by  himself  or  his  deputy,  for  wliom  he 
must  be  answerable  :(n)  and  must  appoint  one  or  more 
gaol   keepers,   as  occasion  may  require,    Avith  full  Ami  must  ap- 
power  to  act,  and  who  must  in  case  of  the  absence,  &e. 
death  or  other  disability  of  any  such  sheriff,  take  all 
necessary  care  of  the  gaols,  and  prisoners  confined 
therein,  as  fully  and  as  amply,  to  all  intents  and 

(/)  St.   N.    H.   121,   129. 
{m)   Ibid.   120. 
.)  Ibid.  jr. 
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APPOINTMENT  purposes,  as  any  such  sheriff  might  or  ought  to  do ; 
'""""ri^rY.""' which  gaol  keepers  shall,  in  case  of  the  death  or 
^'^^'^^^^  other  disability  of  the  sheriff  or  sheriffs  so  appoint- 
.rs. ^  '  ing  him  or  them,  hold  his  or  their  said  appointment 
Contin>i6  in    ^njji  .pother  sheriff  or  sheriffs  shall  be  appointed 

office   after  _  **■ 

death  of  she- and  swom  iuto  office,  and  shall  in  all  cases  be  respon- 
sible  for  their  conduct  therein,  in  the  same  way  and 
manner  as  deputy  sheriffs  are  made  responsible.(o) 

Sheriff  must  Each  sheriff  must  by  himself  or  deputy,  serve  and 
serve  all  writs g^gg^j^j,  yi[  y/rits  and  prccepts  to  him  directed,  issu- 

du'ected  to  n»ii 

him,an»icoro.ing  froLu  lawful  authority.(p)  And  each  coroner 
"*;' '"";'  .„  must  serve  and  execute  all  writs  and  processes  di- 
is  a  party,  rcctcd  to  him,  wlicu  the  sheriff  is  a  party. («/)  And 
Constable  ^'^ch  constablc  must  serve  and  return  all  lawful  writs 
must  serve     ^ud  preccots  to  lum  directed,  issuing  from  a  justice 

lustice's  writs     _     ,  *         ,    ^ 

"(lirectedto     of  thc  peace.(7') 

him. 

Penalty  on  If  any  sheriff,  deputy  sheriff,  or  constable,  shall 
shentf  and     ucerlcct  to  scrvc   any   precept  issuing  from    lawful 

constable  for         ~  •;      x  *  <-» 

neglect,  authority,  directed  to  such  sheriff,  deputy  sheriff,  or 
constable,  and  delivered  to  him  to  serve  and  execute, 
having  in  all  civil  causes  tendered  unto  him  his  legal 
fees  for  serving  and  executing  the  same,  every  such 
sheriff,  deputy  sheriff,  or  constablc,  shall  forfeit  and 
pay  Uic  sum  of  ten  pounds,  to  any  person  who  will 
sue'for  (he  same ;  or  in  case  of  neglect  of  any  person 
to  sue  therefor  witliin  tliree  months  after  such  default 
or  neglect  of  duty,  tbe  same  may  be  recovered  by 
indietmenl,  at  any  time  within  one  year  then  after- 
wards, in  whicli  ease  the  wliolc  fine  or  forfeiture 
shall  be  for  the  use  of  the  county.(«) 


(o)  St.  N.  H.  I'M,  121. 
Ip)  Ibid.   117. 
(fj)  Ibid    131. 
(r)  Ibid.  72. 
(i)  Ibid.  117. 
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But  no  sheriff,  or  deputy  sheriff,  shall  be  suffered *p'"^'ntment 
to  appear  in  any  court  or  before  any  justice  of  the       lhy. 
peace,  as  attorney  to  any  party  in  a  suit;  nor  maygJ^^^^JjT^ 
any  sheriff  or  his  deputy  l)e  allowed  to  make  any  pro-  may  not  aj.- 
cess,  draw  any  writ  or  declaration,  or  make  any  plea„'ey,  noi'draw 
for  any   other  person.     And  all  such  acts  done  by""?' ""^>  ^'^^ 

..  exctpt. 

either  of  them  shall  be  void.(t) 

f 

Every  sheriff,  or  other  officer  in  the  execution  of«beiifroro 
his  office  for  the  preservation  of  the  peace,  or  for^'av*^(.om' 
apprehending  or  securinj^  any  person  or  persons  for™*"*'  assi,t- 
violating  the  same,  or  for  any  criminal  matter  or 
cause,  may  require  suitable  aid  and  assistance  in  the 
execution  of  his  said  office,  and  if  any  person  when 
so  required  shall  neglect  or  refuse  to  give  such  aid  Penalty  for  it- 
and  assistance,  such  person  on  conviction  thereof, '^u'*"!^.*'^' 
before   any  justice  of  the  peace,  shall  be  lined   to 
the  use  of  the  town  wherein  the  offence  is  committed, 
a  sum  not  exceeding  forty  shillings,  and  if  unable  to 
pay,  shall   be  set  in  the  stocks  not  exceeding  four 
hours,  (u) 

If  any  person  shall  knowingly  and  wilfully  obstruct 
or  resist  any  sheriff,  or  other  officer  of  the  state,  in 
serving  or  attempting  to  serve  or  execute  any  mesne 
process,  or  w  arrant,  or  any  rule  or  order  of  any  of 
the  courts  of  the  state,  any  legal  order  or  command 
of  any  justice  of  the  peace  within  the  same,  or  any 
other  legal  or  judicial  writ  or  process  whatsoever, 
or  shall  assault  beat  or  wound  any  officer  or  other 
person  duly  authorized  in  serving  or  executing  :iny 
Avrit,  rule,  order,  process  or  warrant  as  afores:iid; 
or  fif  any  person  shall  by  force  set  at  liberty,  or 
rescue  any  person  arrested  or  committed  by  virtue 


(/)  St.  N.   H.   119. 
[/t)  Ibid.   117,   IIG. 
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APPotKTMENT  of  any  mesne  process,  order,  warrant,  writ  of  cxc- 

"^'"duty"  "^  cution,  or  any  other  writ  issuing  from  any  court  of 

*-'^"^^"*^    record,  or  any  justice  of  the  peace  within  the  state 

Punishment    .  .    „  .  .      .       i  , 

forobst, actio- m  any  civil  cause,    or  in  any  criminal  cause   not 
an  officer  in  ca^pjtal,  cvcrv  pcrson  so  knowingly  and  wilfully  of- 

«xec'uting  his       *  '  •'     *  .  .  , 

duty.  fending  shall,    upon  conviction,  be   imprisoned  not 

exceeding  twelve  months,    and  fined  in  a  sum  not 
exceeding  ninety  pounds. (t^) 

suppiess"ltot?,     If  any  persons,  to  the  number  of  twelve  or  more, 
*•'■•  being  armed  with  clubs  or  other  weapons,  or  if  any 

number  of  persons  consisting  of  tliirty  or  more  shall 
be  unlawfully,  riotously,  and  tumultuously  assembled, 
it  will  be  the  duty  of  any  justice  of  the  peace,  sheriff, 
or  deputy  sheriff  of  the  county,  or  constable  of  the 
town,  among  such  rioters,  or  as  near  them  as  he  can 
safely  come,  to  command  silence  while  proclamation 
is  making,  and  then  to  make  proclamation  in  these 

Form  of  pro-  ,       ...  ,  .  i.  i  o  ^i  •        j.    ^        -r 

riamation  to  or  the  like  woi'ds,  viz.  "  liy  a  law  oi  this  state,  1 
be.made.       ,^j^  directed  to  charge  and  command,  and  do  accord- 
ingly  charge   and    command   all   persons    here   as- 
sembled to  disperse  immediately,  and  depart  peace- 
ably to  tlu'ir   habitations   or   lawful   employment." 
And  ir  any  i)erson  or  or  persons  so  unlawfully  as- 
sembled shall  refuse  or  neglect  to  disperse,  and  de- 
part peaceably,  and  shall  continue   unlawfully,  riot- 
ously, routously,  or  tumultuously  assembled  for  the 
space  of  one  hour  after  proclamation  made  as  afore- 
said, or  if  any  person  or  persons  shall  wilfully  and 
forcibly  let  or  hinder  any  such  officer,  who  shall  be 
known,  or  who  shall   openly  declare  himself  to  be 
Penalty  for    such  from  making  (he  said  proclamation,  every  person 
obey  procia-  »o  oflcuding  shall  on   conviction  be  punished  by   im- 
prisonmrnt  not  exceeding  one  year,  and  by  fine  not 
exceeding  three  hundred  pounds.(io) 

(i)  St.  N.  II,     276. 
(tc)  Ibid. 
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When  any  sheriflTis  removed  from  office,  he  shall ^"''"^^'^•^n' 

1  ill  -1.11  1  ^J"*   CENERAT 

and  may  execute  all   precepts  in  his  hands  at  the       tvrv. 
time  of  his  removal,  and  shall  have  the  custody  of   '-^'v-^' 
all  prisoners,    and  the   keeping  of  the  gaol,    until 
another  sheriff  be  appointed  and  qualified  as  the  laAv 
directs,  and  every  sheriff  so  removed  must  deliver 
over  to  his  successor  all  such  prisoners. (a?) 

If  any  person,  not  being  a  sheriff,  deputy  sheriff, 
or  other  ofllcer  whose  duty  it  is  to  keep  the  peace, 
or  apprehend  persons  for  violating  the  same,  shall 
falsely  pretend  to  be  either  of  said  officers,  and  shall 
presume  to  act  as  such,  or  to  require  any  other  person 
or  persons  to  aid  or  assist  him  in  any  matter  or  thing 
i)elonging  to  the  duty  of  a  sheriff,  deputy  sheriff,  or 
other  such  officer  so  assumed  as  aforesaid,  he  shall 
upon  conviction  for  any  such  offence,  forfeit  and  pay 
a  fine  not  exceeding  one  hundred  pounds,  according 
to  the  nature  and  circumstances  of  his  offence,  at  the 
discretion  of  the  court  before  whom  the  conviction 
shall  be,  one  moiety  of  which  fine  shall  be  to  the 
use  of  the  county  in  whieli  tlie  offence  is  commmitted, 
and  the  other  moiety  to  him  or  them  who  will  sue 
for  the  same  in  any  court  of  comiuon  pleas.(i/) 


(v)  St.  N.   H,      120- 
(":)   Ibid,     no. 
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II.  PROCESS. 

TRocEsi.  ALL  writs  and  processes  issuing  from  the  superior 
Writs,  style  court  of  judicature,  court  of  common  pleas,  and 
^^-  court  of  the  general  sessions  of  the  peace,  must  be 

in  the  name  of  the  state  of  New-Hampshire,  must 
be  under  the  seal  of  the  court  whence  they  issue, 
ant]  signed,     l^CHr  tcst  of  the  first  judge  of  the  court  who  is  not  a 
.    ,  party,  he   sierned  by  the   clerk  of   such  court,  and 

Anddiiectcd.*  ,       ,.  ,  ,  ,       .„  ..      ,  1 

may  be  directed  to  the  sherm  or  his  deputy  of  any 

county  in  the  state,  and  shall  have  force  in  any  county, 

and  must  be  obeyed  and  executed  by  any  officer  to 

muti  be'sum-^^  '»om  the  same  is  lawfully  directed.    And  all  original 

inonsoi  at-     pi'oicsses  in   any  of  the  courts  aforesaid,    must  be 

tadnient.        *  "  i   •        i        n  -i      i 

Servirtof.and  summons  or  attachment,  and  m  the  lorm  prescribed 
leiuni.  ^^,  |j^^^  .  ^^^  jjj  jjj^jj   (^.ases  be  served  and   executed 

fifteen  days  before  the  sitting  of  the  court  to  which 
such  process  is  returnable,  and  must  by  the  officer 
who  executed  the  same  be  returned  to  the  court 
whence  it  issued,  agreeably  to  the  command  therein 
.T^ustice  wiitf.gjygj^^  -A-nd  all  writs  issuing  from  any  justice  of 
the  peace  must  be  in  the  form  by  law  prescribed, 
must  be  under  seal,  signed  hy  the  justice,  and  may 
be  directed  to  the  sheriff  or  his  deputy  of  the  county 
for  which  such  justice  is  commissioned,  or  to  any 
of  the  constables  of  any  town  in  the  same  county, 
and  wiitK  for  trial  before  any  justice  of  the  peace 
must  be  sci>cd  and  executed  seven  days  before  the 
trial,  and  be  reUirned  to  <he  justice  issuing  the 
same.  All  which  process  must  I)e  in  the  English 
language. (a) 

All  oiigiiu:!  wills  issuing  out  of  the  superior  court 
«»f  judicatuie,  or  (he  court  of  common  pleas,  must. 

(")  St.  N.  II.     8G,  67. 
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before  they  are  served,  be  endorsed  on  the  back  J]^^^!^ 
lliercof,  near  the  bottom,  by  and  with  the  name 
of  the  plaititifT,  if  he  be  an  inhabitant  of  the  state, 
or  in  like  manner  by  his  agent  or  attorney,  being  an 
inhabitant  of  tlie  state  ;  and  where  the  plaintiff  is 
not  an  inhabitant  of  the  state,  the  writ  must  be  en- 
dorsed in  the  same  manner  by  some  responsible  per- 
son, who  is  an  inhabitant  of  the  state. (^) 

A  warrant  issued  on  complaint  for  forcible    entry  Warrant  i< 
or  detainer,  must  1)C  signed  by  two  jusiices,  (/"orunip^J;^^""  "jJJ.; 
uniis,  of  the  county  where  the  lands  and  tenements  cibie  entry, 
lie,  and  be  directed  to  llie  slieriflT  of  the  same  county,  &c 
or  his  deputy,  commanding  bin:  to  apprehend  the 
person  against  whom   such  complaint  is  made,  and 
to  bring  him  ])cfore  the  same  justices  at  a  day  in 
such  warrant  named,  and  at  a  place  therein  named. 
And  if  the  sheriff  or  his  deputy  cannot  find  the  party 
against  whom  the  warrant  issued,  he  may  four  days 
before  the  time  appointed  for  returning  the  same, 
leave  an  attested  copy  of  the  warrant  at  the  usual 
place  of  al)ode  of  such  person,  and  if  at  the  return 
of  his  warrant  he  shall  not  be  able  to  find  or  appre- 
hend   the   pcr'-on  against  whom  the   warrant  issued 
he  must  make    return  of  such   facts,    and  that  he 
liath  so  left  an  attested  copy,  and  when  the  same 
was  <lone.(c) 

In  cases  criminal,  warrants  mav  be  issued  by  a  ^'^'•'"^"nts  m 

"  criiu'ualcases. 

justice  of  the  peace,  to  run  throughout  his  county, 
and  by  the  cour(s  of  general  sessions  of  the  peace \; 
and  by  any  judge  of  the  supreme  judicial  court  to 
run  throughout  the  state. (d)  Wliich  warrants  ought 
to  be  directed  to  the  proper  officers  of  the  coun(y 

(I)  St.  N.  H.     88. 

(e)   Ibid.  Q85,  286.  287. 

{a')  Ibid.  4,  27'2,  273. 
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PROCESS.  Aviiere  they  are  to  be  executed.  Sueli  Avarrants  must 
also  be  accompanied  by  a  special  designation  of  the 
persons  or  objects  of  such  seizure,  and  the  founda- 
tion of  them  be  previously  supported  by  oath  or 
afRrination,  all  which  appearing  on  the  face  of  such 
warrant,  the  same  may  be  served  according  to  the 
dii-ection,  either  by  arrest,  seizure,  or  search. 
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III.  SERVICE. 

ALL  writs  of  summons,  scire  facias,  and  writs  of    service. 
doAver,  must  be  served  by  reading  the  same  to  the  \v,its..f  sum^ 
defendant,  or  by  leaving  an  attested  copy  thereof,  ^^"^l^^- ^^^^"^^ 
with  a  copy  of  the  service  endorsed  tliereon,  at  the  dower,  how 
last  usual  place  of  such  defendant's   abode,  and  a""*'  * 
copy  of  the  writ  of  dower  must  also  be  left  with  the 
tenant  or  occupant  of  the  land  whereof  dower  is  de- 
manded.   And  when  the  goods  or  estate  of  any  person  Attachment, 

•^     _  ...    how  served  on 

shall  be  attached  at  the  suit  of  another,  in  any  civil  goods  or  es- 
action,  a  summons  in  form   by  law  prescribed  must*^*'®' 
be  delivered  to  the  party  whose  goods  or  estate  are 
attached,  or  left  at  his   or  her  dwellinghouse  or  last 
usual  place  of  abode,  fifteen  days  before  the  sitting 
of  tlie  court  to  which  such  writ  of  attachment  is  re- 
turnable.    And  such  summons  must  set  forth  the  sum 
in  the  note  or  bond  declared,  on  the  amount  of  the 
account  annexed  to  the  writ  or  declaration,  the  quan- 
tity of  land  in  ejectment,    in  covenant,  what  sum  in 
damages  is  demanded,  and  for  what;  and  in  all  cases 
must  give  briefly  the  same  information  to  the  defend- 
ant, which  the  declaration  gives  more  at  large,  and 
must  contain  the  substance   of  it;  and    the  officer 
serving  or  leaving   such  summons  must  also  endorse 
his   name  before  he  leaves  it,  on  the  back  thereof, 
otherwise  it  will  abate.     And  if  the  defendant  at  the 
time  of  the  service  of  any  writ  be  not  an  inhabitant, 
or  resident  in  the  state,  and  the  writ  he  not  served 
on  him  in  person,  but  his  goods  or  estate  within  the 
state  are  attached,  an  attested  copy  of  the  writ,  and 
a  particular  description  of  the  lands  or  goods  so  at- 
tached thereby,  must  be  given  to  the  defendant,  or 
left  at  his  last  and   usual  place    of  abode,  and  the 
giving  or  leaving  such  copy  must  be  certified  by  the 
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SERVICE,     officer  who  made  the  attachment,  or  hy  some    officer 

proper  to  execute   the    same  Avithin  the  state  ■where 

tlic  defendant  lives,  or  by  some  other  person,  and 

affidavit  thereof  made,    or  such  copy  may   be   left 

Mith  the   defendant's  agent,  lawfully  authorized  to 

appear  for  him,  or  Avith  the  defendant's  tenant  living 

Goods  or  es-  on  or  ucar  the  land  attached.     And  all  goods  or  estate 

J*'^'j'^"i||||'i*'''' attached  to  respond  the  Judgment  that  may  be  given 

aiiyjudc^nient,  in  any  suit,  must  be  held  until  the  expiration  of  thirty 

yi)  (lays  after *^^ys  ucxt  after  the  rcndciing  of  sucli  judgment,  on 

suciijuds-      which  the   idaintifT  mav   liave    execution,    or  until 

judgment  be  rendered  thereon  for  the  defendant,  upon 

which  he  may  have   execution   against  the   plaintifi*, 

that  the  plaintiil*  may  levy  his  execution  on  the  same 

goods  or  estate,  unless  such  judgment  be  sooner  o(her- 

Avise  satisfied.(rt) 


VVrits  of  re 
Tiew,  liow 


When  any   party  shall  be   desirous  of  reviewing 
.»trn;ti.  any  action,  and  the  other  party  is  not  an  inhabilant 

of  the  state,  tlie  writ  may  be  served  upon  the  agents 
or  attorney  Avho  endorsed  the  original  writ,  if  such 
absent  party  Avas  oi'iginally  plaintiff,  or  if  such 
party  Avas  originally  defendant,  on  the  attoi-ncy  Avho 
appeared  for  such  defendant  at  the  trial  Avhere  the 
jiidgnirnt  recovered  Avas  irndncd,  or  may  cause  a 
topy  of  the  revicAv  to  be  served  on  the  adverse  party, 
though  out  of  the  state,  and  affidavit  thereof  made. 
And  sucli  Avrit  of  review  must  be  served  by  reading 
llic  same  to  the  party,  or  the  agent,  or  attorney  nt 
aforeitaid,  or  by  braving  an  attested  copy  as  in  other 
eases,  AvheHiei'  there  be  one  or  more  plaintiffs  or 
»lelendants.(/») 


('/)  St.   N.   U.     ("8,  P '. 

■/•''  Ibid,    yc),  '.';. 
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No  person  imprisoned  on  mesne  process,  may  be     "T^l^ 
Jield   in   prison  upon  or    by  virtue  of  such   process  fiiwuers  im- 
after  ju(l.q;ment   rendered   thereon,    on    which   «"ch  JJJ^*"^'j'j',.^)|,"^^ 
prisoner  may   have  execution   aerainst  the   plaintiffs,  may  be  i.eid 

.  .  n         .     1  X  thiitv  'lays 

nor  more  than  thirty  days  next  after  judgment  upon  afte,  judg. 
Avhich  the  creditor  may  have  execution,  nor  may  the  ™*"^- 
prison  keeper  discharge  a  person  committed  on  mesne 
process,  where  judgment  shall  be  given  on  such 
mesne  process  for  the  plaintiff,  on  which  execution 
may  be  taken  out,  until  the  expiration  of  thirty 
days  from  the  rendering  such  judgment  as  afore- 
said, (c) 

When  any  town,  body  politic  or  corporate,  or  the  Writs  against 
proprietors  of  any  common  and  undivided  lands,  |j"'j'°",.gj  ' 
trustees  for  schools,  academies  or  colleges  are  sued, 
an  attested  copy  of  the  writ  must  be  delivered  to 
the  clerk  of  such  town,  body  politic  or  corporate, 
or  proprietors  of  common  and  undivided  lands,  or 
trustees,  or  to  one  of  the  principal  inhabitants  or 
members,  thirty  days  before  the  sitting  of  the  court 
to  Avhich  the  same  is  returnable,  or  left  by  the  like 
number  of  days  before  the  sitting  of  such  court, 
at  his  last  and  usual  place  of  abode. (d) 

When  an   action  is  broufflit  against  an  absconding  Pof«"J"s''- 

,  a.  tachment, 

debtor,  to  recover  a  debt  out  of  his  goods  or  effects  how  served. 
in  the  bands  of  his  trustee,  the  summons  must  be 
served  on  such  trustee  in  the  same  way  and  manner 
as  original  summons  in  other  cases  arc,  and  also 
upon  the  principal  debtor  in  the  same  way  and  man- 
ner, if  he  be  a  resident  or  inhabitant  within  the 
state,  (f) 

(<;)  St.  N.  H.  89. 

((/)  Ibid.  S03. 

(.e)  Ibid.  U2,_U3. 

VOL.    II.  S6 
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IV.  BAIL. 

j^,^.  EXCESSIVE  baa  may  not  in  any  case  berequi- 

^'-^^"^^'^^    red,(tt)  nor  may  any  person  against  whom  any  action 

ba'i^may  notof  ejectment,    or  trespass   and  ejectment  shall    be 

^c  required,  ij^^ugi^t^  j^  this    state,  be  held  to  special  bail,  but 

his  or  her  own  bail  shall  be  deemed  suiricient.(6) 


Scire  facias 


No  w  rit  of  scire  facias  may  be   served  upon  bail 
against  bail     o^iyen  uoott  mcsnc  process,  unless  it  be  done   within 

must  be  ser-    '^  *  .  r.i.i  .  ■      j. 

red  within  onc  year  next  after  entering  up  final  judgment  against 
finar^d''-'^'"^^^  principal  jfc)  and  if  the  surety  or  sureties 
ment,  shall  at  any  time   after  entering  up  final  judgment 

against  the  principal,  (in  any  action  before  a  justice 
of  the  peace)  deliver  up  such  principal  to  the  of- 
ficer having  the  execution,  so  that  his  body  may 
be  taken  thereby,  such  surety  or  sureties  shall  be  dis- 
charged.(d) 

whcu  bail  "When  any  surety  or  sureties  sliall  bring  tli«  prin- 
s.ii renders  hiipjpg^j  iuto   court,  and   the    court  shall   order    such 

principal,  * 

^'aoler  must  principal  to  be  committed  that  he  may  be  taken 
ho^i^firi."'^  in  execution,  the  prison  keeper  must  receive  him  into 
todays  after  custody,  and  him  SO  hold  thirty  days,  unless  sooner 
inent/ and  110 discharged  by  the  creditor.  And  if  the  creditor 
longer.  shall  not  within   the  said  space  of  thirty  days   take 

such  priiuii>al  in  execution  the  prison  keeper   must 
discharge  him  upon  his  paying  prison  charge9.(<') 


(./)  St.  N.  II.  5,  3*. 
(Ij)  Ibid.  92. 
(c)  Ibid.  lU-2. 
((/)   Ibid.  IU4. 
(r)  Ibid.   i(i:. 
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No   executor  nor  administrator  may  be  held    to       bail. 
special  bail    on  mesne    process,    nor   may  bis  owuKxecutoror 
proper  coods   or  estate    be  seized,    noi'  bis   person  "^'"'"'^"■^^'" 
arrested    or  taken  in    execution  for    the   debts  orheidtoteii. 
legacies  of  testator,  in  case  of  an  executor,  or  for 
the  debts   of  the  intestate  in  case  of  an  adminis- 
trator, (g)  ^ 


(/)  St.  N.  H.  165,  167. 
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V.  EXECUTION. 

EXEcu  nojf.       EXECUTIONS  issued  in  this  state,  run  against  the 

ExTcut  clTa-  goods,  chattels,  lands  and  body  of  the  debtor,(a)  or 

gnnstbody,    against  his  money,  goods,  chattels  and  body,(fe)  or 

fands.' *"       against  his  goods,    chattels  and  lands  only.(c)   And 

when  the  possession  of  real  estate  is  recovered  by  a 

lawful  judgment,  the  execution  contains  a  command 

to  deliver  the  possession  of  the  premises  recovered. (d) 

Body  of  the       Though  an  execution  issue  against  the  body  of  a 
«ot'°be"taken  *^®^tor,  he  may  not  be  taken  thereon,  but  for  want  of 
but  foi  want  goods,  chattels  or  lands  of  such  debtor,  to  be  found 
Tandr  *  ^"    within  the  precincts  of  the  officer  who  has  such  exe- 
cution to  levy,  or  for  want  of  such  money,  goods  or 
chattels,  as  the  case  may  be,  sufficient  to  satisfy  such 
execution,  or  to  the  acceptance  of  the   creditor.(e) 
Lands  not  lia- Nor  may  lands  or  tenements  of  the  debtor  be  taken  in 
bieif  therebe^^jrecution  to  satisfv  the  same,  if  he  or  his  attorney 

goods  and  "^  i  i-  «.      * 

chaireis  sum-  cxposc  to  vicw,  and  tender  to  the  creditor  or  officei- 
*^'*"*^"  personal  estate  sufficient  to  answer  the  sum  mention- 

Executions     ed  in  the  execution  with  the  charges.(y)     Executions 

from  supeHor  isgud  either  bv  the  superior  court,  court  of  common- 
court,  court  •  ' 
o(  comnioii    pleas  or  court  of  general  sessions  of  the  peace,  must 

I  ou'rrotgtiie-  >*u"  i"  t''^  name  of  the  state  of  New-Hampshire,  he 

lai  sesM-miofyjuler  the  seal  of  the  court  whence  they  issue,  bear 

i.^wusVcc],     test  of  the  first  Justice,  who  is  not  a  party,  be  signed 

*'^-  by  the  clerk  of  sucli  couit  directed  to  thesheriiTof 

any  county  in  the  state,  or  his  deputy,  and  returnable 


(o")  St.  N.  H.  81. 

(I.)  Ibid.  85. 

(f)  Ibid.   119,  165. 

(d)   Ibid.  82. 

<f)  Ibi.l.  Ql,  8?,  85. 

in  Ibid.   149,  150. 
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to  the  next  term  of  the  same  court.(g)     And  execu-  ^^^;,:;^- 
tions  issuin{^  from  a  justice  of  the  peace  must   he  From  ju^uces 
signed  by  such  justice,  he  under  liis  seal,  and  may  he  ;;' '^'"^ j;^;;;^- 
directed  to  the  sheriff,  his  deputy  for  the  county  for^c 
which  such  justice  is  commissioned,  or  to  any  of  the 
constables   of  any  town  in   tlie  same  county,  as  Ihc^^,'^^'"*''"'^"' 
ease  may  require,  and  he  returnable  witliin  sixty  days 

.  .  X       -».■  •  1      •  1  ...  When  return. 

next  commg.(/i)     ^lo  execution  may  be  issued,  until  ai^i^  „o  exe- 
the  expiration  of  twenty  four  hours  next  afterthe  ren-c"ii"''  ""''y 
dering  judgment,  nor  until  the   right  of  appeal  (if  tn  twemy- 
any  such  right  exist)  hath  expired.(i)  a'^er'Tudg- 

oieiit. 

All  lands  and  tenements,  belonging  to  any  person  Lands,  &c. 
in  his  own  proper  right  in  fee,  and  all  his  personal  es-  ^.^^^^J^  j„  ^^^. 
tate,  (except  his  tools  and  implements  necessary  for  e^'*'""*'"" 
his  trade  and  occupation,  his  arms,  and   utensils  of  eepted. 
household  furniture  necessary  for  upholding  of  life, 
and  his  bedding  and  apparel  necessary  for  him  and  his 
family)  arc  liable  to  be  taken  in  execution  for  satis- 
fying of  the  same.fjj 

When  any  goods  or  chattels  are  taken  to  satisfy  an  i\io<ie  of  levy- 
execution   issuing  upon  a  judgment  obtained,    such'^'j^g^jj^^""""' 
goods  or  chattels  must  he  safely  kept  by  the  officer, 
at  the  expense  of  the  debtor,  for  the  space  of  four 
days  next  after  they  are  taken,  and  if  within  that 
time  the  owner  shall  not  redeem  the  same,  by  other 
M  ise  satisfying  the  execution,  such  goods  and  chattels 
must  be  sold  at  public  vendue  to  the  highest  bidder, 
having  first  been  advertised  by  the  posting  up  of  noti- 
fications of  tlie  time  and  place  of  the  sale,  forty-eight 
hours  before  the  expiration  of  the  said  four  days,  at 
two  of  the  most   public  places  in  tlie  town  or  place 


(■?)  St.  N.  H.  8),  82,  So. 

{/,)  Ibid.  85,    86. 

(;)  Il/id.   90. 

.^■)  Ibid.  U9,  226. 
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rxEcuTioN.  where  the  sale  is  to  be,  and  the  money  arising  from 
'^•^""^'^  such  sale  must  be  applied  to  the  paying  of  the 
charges,  and  to  the  satisfying  of  the  execution,  and 
the  officer  must  return  tlie  overplus  (if  any  *^e^e  be) 
to  the  debtor,  and  the  officer  who  is  possessed  of  the 
execution  must  make  return  of  the  same,  with  his 
doings  thereon,  particularly  describing  the  goods 
taken  and  sold,  and  the  sum  for  which  each  article 
was  struck  off;  and  if  any  officer  shall  be  guilty  of 
any  fraud  in  the  sale  or  the  return  as  above  men- 
tioned, he  will  be  liable  to  the  debtor  to  pay  him  five 
times  the  sum  defrauded,  to  be  recovered  by  action 
on  the  case.(fe) 


Mode  of  levy.  When  any  creditor  will  levy  his  execution  on  real 
...g  on  real  g^j^tg  jjg  ^^ugt  deliver  such  execution  to  the  sheriff 
of  the  county,  or  his  deputy,  where  the  debtor*s 
lands  and  tenements  lie,  who  must  cause  three  ap- 
praisers to  be  chosen,  one  by  the  creditor  or  credi- 
tors, anotlier  by  the  debtor  or  debtors,  if  he  or  they 
so  please,  and  the  third  by  the  sheriff,  which  ap- 
praisers must  be  respectable  freeholders  and  resident 
in  such  county.  And  in  all  cases  where  the  debtor 
shall  on  due  notice  refuse  or  neglect  to  choose  an 
appraiser,  the  officer  must  appoint  one  for  such 
debtor  or  debtors,  and  the  said  appraisers  having 
taken  their  oath  before  any  justice  of  the  peace, 
faithfully  and  impartially  to  appraise  such  lands  and 
tenements  as  shall  be  shown  them,  as  the  estate  of 
such  debtor  or  debtors,  must  appraise  the  same  to 
satisfy  the  execution  with  the  officer's  fees,  and  set 
off  such  lands  and  tenements  by  metes  and  bounds, 
and  the  .sheriff  must  thcrcui>on  deliver  possession 
and  seizin  thereof  to  such  creditor  or  creditors,  or  tt» 
his  or  their  attorney,  which  being  returned  to  ami 

(t)St.  N.  H.  151- 
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recorded  in  the  office  of  the  «lerk  of  the  court  out  execution. 
of  which,  such  execution  issued,  shall  be  a  good  title 
to  such  creditor  or  creditors,  saving  the  ecjuity  of 
redemption  by  law  provided.(l) 

When  it  happens  that  the  lands  and  tenements  can-  On  rents  and 
not  be  divided  and  set  out  by  metes  and  bounds,  then  ^^° '  ^' 
such  officer  must  extend  sucli  execution  upon  the 
rent  of  such  lands  and  tenements,  and  give  seiziti 
thereof  to  such  creditor  or  creditors,  or  his  or  their 
attornies,  and  must  cause  the  tenant  or  tenants  there- 
of to  attorn,  and  become  tenants  of  such  creditor  or 
creditors,  and  to  pay  their  rents  to  him  or  them  ac- 
cordingly, and  upon  refusal  thereof,  to  turn  such 
tenant  or  tenants  out  of  possession  thereof,  and  give 
livery,  seizin  and  possession  of  the  same  to  such 
creditor  or  creditors,  to  hold  and  enjoy  such  lands 
and  tenements,  till  such  judgment,  interest  and  fees 
be  fully  satisfied  and  paid,  reserving  thereout  the 
the  widow's  dower  if  any  there  be. (hi) 

An  execution  issued  by  a  justice  of  the  peace,  on  Execution  is- 
a  judgment  rendered  on  the  confession  of  a  debtor,  f^g^i^,,  ^gfore 
for  a  sum  not  exceeding  ten  pounds,  may  be  served  ^j"siite  not 

.  u        i»   11     exceeding 

within  the  county  where  such  judgment  was  lawfully  io<.  may  be 
rendered,  and  such  debtor  and  justice  lived  at  the  jjj,'^^.'*  "*^^^ 
time  of  rendering  such  judgment,  in  the  same  man- the  inferior 
ner  as  executions  issued  from  the  inferior  court  may 
be  served. (n) 

When  judgment  is  rendered  against  any  person  Execution  a- 
holding  the  office  of  sheriff,    either  in  his  official  ^^;j'*;^;^;^. 
or  private  capacity,  for  any  sum  of  money,  the  cxe-edwith. 
cution  thereon  must  be  against  his  goods,  chattels 

(/)  St,  N.  II.   150,  151. 
(ffl)  Ibfd.  151. 
r«)  Ibid.  74.. 
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^xEcuTio!*^.  ^j^j  lands,  but  not  against  his  body ;  and  if  such 
execution  be  returned  unsatisfied,  the  creditor  may 
lile  the  same,  with  the  return  thereon,  with  the 
secretary  of  the  state,  who  must  thereupon  issue  a 
notification  to  such  sheriff  informing  him  thereof, 
and  of  the  day  when  the  same  was  filed.  And  if 
such  execution  remain  six  months  unsatisfied  after 
such  notification  is  served  on  such  sheriff,  the  presi- 
dent and  council  must  forthwith  remove  such  sheriff 
from  office,  and  when  removed  execution  may  issue 
against  his  goods,  lands  and  body,  as  in  other 
cases. (o) 

Mutual  exc-      In  all  cases  where  any  persons  have  mutual  exeeu- 

futions  mav    ,.  ..  i^i'  -^i-  -ix 

i)esctoffa-  tiOHs  against  each  other,  in  their  own  rights,  or 
where  any  person  as  executor  or  administrator  hath 
or  may  have  an  execution  against  another,  who  hath 
or  may  have  an  execution  in  his  own  right  against 
such  executor  or  administj-ator,  for  a  debt  due  from 
his  testator,  or  intestate,  or  where  executors  or  ad- 
ministrators have  executions  against  each  other,  for 
mutual  demands  between  their  testators  or  intes- 
tates, the  sheriff,  at  the  request  of  the  creditor  in 
cither  execution,  must  set  off  one  execution  against 
the  othci*,  which  set  ofl',  if  Hie  sums  be  equal  in 
such  mutual  executions,  shall  satisfy  them  both, 
;>ntl  leluiMi  thereof  must  be  so  made  by  the  sheriff; 
and  when  Ihe  sum  conlaitM*d  in  one  of  the  said  mu- 
tual executions  is  greater  than  the  other,  the  sheriff 
(ij)on  such  iT»jucst  must  set  off  and  deduct  the  less 
iVom  the  greater,  and  must  return  the  execution  for 
the  less  sum  satisfied,  and  must  proceed  to  levy  the 
ballance  in  the  other  execution,  as  directed  in  the 
writ.     And  in  all  cases  \\h,e>"ti  uiutual  executions  are 

(o)  St.  N.  n.   119. 
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set  off  against  each  other,  that  must  be  rctiirjied  rxEtunoN. 
specially.  (j>)  v^^-v-^-* 

When  judgment  shall   be   rendered   against   any  Execution  a- 
town  corporation,  in  any  civil  suit,  or  criminal  pro- p'""^'"'^" 

*  •■  r         corporation, 

secution,  the  goods  and  estate  belonging  to  such  cor- proceedings 
poration  shall  be  answerable,  and  stand  chargeable ''' 
to  satisfy  such  judgment,  whether  it  be  for  debt, 
damages,  fines,  or  amercements;  and  an  execution 
or  warrant  of  distress,  as  the  case  may  be,  may  be 
sued  out,  levied  and  collected  as  in  other  cases.    Antl 
when  the  officer,  having  such  execution  or  warrant  of 
distress,  cannot  find  any  goods  or  estate  belonging  to 
such  corporation,  he  must  apply  to  the  select  men 
of  such  town,  or  any  one  of  them,  whose  duty  it  is 
to  pay  and  satisfy  the  same  in  money,  if  they  have 
any  in  their  hands,  or  in  the  town  treasury,  and  if 
such  select  men  have  not  in  their  hands,  or  in  the 
town  treasury  suflicient  to  discharge  such  execution 
or  warrant  of  distress,  such  officer  must  leave   an 
attested  copy  of  the   same  with    such    select  men. 
And  when  such  select  men  shall  have  been  served 
Avith  such  copy  of  such  execution  or  warrant  of  dis- 
tress, and  the  same  shall  not  be  satisfied  w  ithin  sixty 
days  from  the  time  of  such  copy  being  left  Avith 
them,  such  select  men,  their  proper  goods,  estate  or 
persons,  shall  be  liable  and  subject  to  be  taken  upon 
such  execution  or  warrant  of  distress,  so  sued  out 
or  Issued,  and  which  may  respectively  be  so  satisfied 
with  costs.(g) 


When  judgment  is  rendered  in  any  action,  against  Ejrecuiions 

against  ab- 
sconding   j 


an  absent  or  absconding  debtor,  brouglit  to  recover  ^^""*' '*'* 


a  debt  out  of  his  goods  or  effects  in  the   hands  of '^*^^i"«>  how 

■'evied. 

(/))  St.  N.  11.  142. 
{(})  Ibid.  208,  209. 
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EXECUTION,  jjjg  trustee,  the  creditor  must  be  the  agent  of  the 
absent  or  absconding  debtor,  for  the  purpose  of 
receiving  from  such  trustee  such  specific  articles, 
as  according  to  the  contract  between  such  trustee 
and  such  absent  or  absconding  debtor  were  to  be 
delivered  inpayment;  and  such  creditor  must  cause 
his  execution  to  be  levied  on  such  specific  articles 
so  received,  to  the  amouut  of  his  debt  and  costs, 
and  no  more,  except  in  a  case  where  no  division 
can  be  made,  and  in  such  case  he  must  return  the 
cfverplus  to  such  principal  debtor,  whon  requested.(r) 

If  any  sheriff  or  deputy  sheriff  shall  on  demand 
made,  refuse  to  pay  the  creditor  in  any  execution  all 
such  sums  of  money  as  such  sheriff  or  deputy  shall 
have  received  on  such  execution,  lie  shall  forfeit  and 
Jiay  to  the  person  to  whose  use  he  received  such 
money,  five  times  the  lawful  interest  thereof,  so  long 
as  he  shall  detain  the  same  after  demand. (s) 


(r)  St.  N.  H.   14G. 
(s)  Ibid.   119. 
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VI.  WARRANTS  OF  DISTRESS,  AND  EXE- 
CUTIONS AGA.NST  DEFICIENT 
COLLECTORS,  &c. 

If  any  collectors  of  taxes  shall  not  pay  to  the  state  wARnANrs  o? 

DISTBESS. 

treasurer,  county  treasurer,  town  treasurer  or  select    v.^^'-v-k^ 
men,  or  any  other  person  or  persons,  all  such  sums^]'^j|^^^"^*j^°^ 
of  money  as  shall  be  committed  to  him  or  them  to  whom  and 
collect,  by  the  time  prefixed  in  the  warrant  or  war- 
rants to  such  collector  given,  which  must  never  be 
sooner  than  three  months  from  the  time  of  the  de- 
livery of  such  warrant,   with  a  list  of  taxes,    the 
state  treasurer,  county  treasurer,  town  treasurer,  or 
other  person  or  persons  to  whom  any  such  sum  is 
ordered  to  be  paid,  his  or  their  successor  or  suc- 
cessors in  office,  may  by  warrant  or  execution  under 
his  or  their  hands  and  seals,  directed  to  the  sheriff 
or  his  deputy,  of  the  county  where  the  same  is  to  be 
executed,  returnable  by  a  certain  day  (herein  to  be 
mentioned,  which  may  in  no  case  be  less  than  sixty 
days,  to  cause  all  such  sums  of  money  to  be  levied 
by  distress  and  sale  of  the  real  or  personal  estate  of 
such  deficient  collector,  returning  the  overplus,  if 
any  there  be,  and  for  want  of  such  estate  to  imprison 
such  deficient  collector,  until  the  same  be  paid.    And  Lands  taken 
when  any  such  execution  or  warrant  of  distress  shall  JeJo^J,"^^**'*" 
be  levied  on  the  lands,  tenements  or  hereditaments  P"'>i>cauc- 
of  any  deficient   collector,   the  officer   levying   the 
same  must  proceed  and  sell  so  much  thereof,  at  \n\h- 
lic  auction  to  the  highest  bidder,  as  shall  be  siiifi- 
cicnt  to  satisfy  such  execution  or  warrant  with  all 
legal  costs,   giving  thirty  days   notice  of  the  time  Thirty  days 
and  place  of  sale,  by  posting  up  advertisements  there- a,"j"j^[°Jg'"* 
of  at  some  public  place  in  the  town  or  place  where  ^"'« 'o'je 
such  estate  lies,  and  in  two  of  the  adjoinijig  towns;" 
and  in  such  advertisement  the  sheriff  must  specify 
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.vARRANTs  OP  (hc  aiiioutit  of  tliG  811111  to  lje  satisfied  by  such  sale, 

DISIRES?.  .11  • /. 

v.x'Y-w  and  the  species,  whethci*  money,  certincates,  state 
notes,  or  other  things,  in  which  the  same  may  be 
paid ;  and  in  all  cases  the  sheriff  must  receive  in 
payment  of  the  sum  mentioned  in  such  execution  or 
warrant  of  distress,  the  same  as  the  treasurer  will 
receive  of  him,  as  described  in  such  eexeution  or 
warrant  of  distres3.(a) 

And  if  such  warrant  or  execution  be  issued  either 
by  the  state  or  county  treasurer,  and  the  sheriff  can 
(ind  no  estate  real  or  personal,  or  not  suihcient 
wliereoii  to  levy  and  satisfy  the  same,  nor  the  body  of 
such  deficient  collector  within  his  precincts ;  or  in 
ease  the  body  be  committed  and  the  money  be  not 
paid  within  three  months  from  the  time  of  commit- 
ment, the  treaBurer  issuing  such  warrant  or  execu- 
tion, on  being  satisfied  by  the  sheriff  that  no  sufficient 
estate  can  be  found  whereon  to  levy,  and  that  the  body 
cannot  be  found,  or  hath  been  imprisoned  three 
months,  and  the  money  not  paid,  must  notify  the 
select  men  of  the  town  or  place  on  which  the  said 
tax  was  assessed  thereof,  and  in  case  the  sum  for 
which  such  warrant  or  execution  was  issued,  be  not 
paid  within  six  montbs  from  the  time  of  such  notice 
given,  sucli  treasurer  must  issue  his  warrant  or  exe- 
cution, in  the  same  manner  against  the  inhabitants  of 
such  town  or  place,  for  all  such  sums  as  are  due  and 
unpaid  upon  the  former  warrant  or  execution,  and 
may  a(hl  thereto  the  legal  fees  for  the  former  warrant 
or  execution,  and  the  service,  travel,  and  the  pound- 
age thereon. (& 

Select  men        j,j  .j]    (.ages  Avhcn  the  time   fshall   be  elapsed,  at 
may  issue  ^  ' 

warrants  of  which  any  collector  has  been  ordci-ed  to  pay  his  (ax 

(a)  St.  N.  H.  230,  231. 
(A)  Ibul.  230,  331. 
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to  the  state  or  county  treasurer,  and  the  select  men*'»'"'AKrs  o? 
shall  be  of  opinion  that  such  collector  hath  collected  the    v^^^-I^^l^ 
several  sums  mentioned  in  the  list  of  the  persons  in  ^'^''^^'''' '" 

,     ,.  ,  ,       ,  ,  .       -  cose  of  daii- 

sueh  lists  named,  and  that  there  is  danger  of  such  gc»  of  collect- 
collector's  absconding,  or  being  unable  to  pay  when^'"^''**^""'^' 
called  upon  by  the  treasurer  to  whom  the  same  is 
payable,  such  selectmen  may  issue  their  execution  or 
warrant  of  distress  against  such  collector,  for  all 
such  sums  as  he  may  be  in  arrear  to  the  state  or 
county  treasurer,  or  both,  in  the  same  manner  as  they  ^ 

may  for  any  town  tax,  and  the  proceedings  must  be 
the   same  in  all  respects.     And  the  state  or  county  state  and 
treasurer,  upon  being  notified  by  such  select  men  of  s„"g"7^'3y^" 
their  having  issued  such   execution,  may  not  issue  "^^"*  *^'*'^.'^^«*s 
any  execution  against   such  deficient  collector,  butbabitantsof 
must  in  case  of  non-payment  for  three  months  after '^^^"*''"'^*^^' 
such  notice,  issue  his  execution  or  warrant  of  dis- 
tress against  the  inhabitants,  in  the  same  manner  as 
he   may  do  in   the  case  of  collector's  being  unable 
to  pay.(c)     And  also,  in  ease  return  be  made  by  any 
sheriff  on  any  execution  issued  by  any  state  or  county 
treasurer,  that  no  select  men  were  chosen  in  such 
town  or  place  that  year,  executions  shall  issue  against 
the  inhabitants  of  such  town  or  place. (d) 

Executions  may  also  be  issued  against  the  select  Execution 

n  ,*  11-  '1^1  .J     may  also  be 

men  oi  any   town,    who  liavmg   received  the  state  issued  agaiust 
treasurer's  warrant,  them   requirinsr  to   assess  any^^^*^'*'^'"'^'- 

,  ,,  ,  of  any  to^n, 

sura  or  sums  ot  money  upon  the  palls  and  rateable  &c. 
estate  within  their  respective  toAvns,  shall  neglect  lo 
assess  the  same  within  the  time,  in  the  manner,  and 
according  to  the  direction  given  in  such  warrant,  the 
same  being  agreeable  to  law^  or  in  case  the  select 
men  shall  neglect  to  return  the  name  or  names  of  the 
collector  or  collectors  to  whom  they  have  committed 

(c)  St.  N.  H.  231. 
((/)  Ibid.  23?. 
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AvxBRANTs  o»  any  list  of   state,  county  or  town  taxes,  to  the  trea* 

DKTnESS  *  rt        1  J.  u.  Ill 

^.^-Y"-^  surer  of  the  state,  county,  or  town,  agreeably  to  the 
directions  given  them  by  such  treasurers  respectively, 
which  executions  must  be  issued,  served,  and  exe- 
cuted, in  all  respects  as  the  law  prescribes  in  the 
ease  of  neglect  of  collectors  in  paying  the  sums  con- 
tained in  their  lists.  And  in  all  cases  where  an 
execution  is  issued  against  select  men,  for  neglect  of 
assessing  taxes,  or  neglect  of  returning  the  name  of 
the  collector,  the  same  must  be  issued  against  the  se- 
lect men  whose  duty  it  Avas  to  assess  such  tax,  and 
to  return  the  name  of  such  collector;  and  in  case  no 
estate  of  such  select  men  can  be  found  whereon  to  levy 
the  same,  nor  their  bodies  to  be  imprisoned,  the 
same  must  be  so  returned  by  the  sheriff  to  whom 
such  execution  was  directed,  and  an  execution  for  the 
same  sums  may  be  issued  against  the  inhabitants  of 
such  town,  in  the  same  manner  as  in  the  case  where 
sucli  inluibitants  had  neglected  to  choose  such  select 
men  or  assessors.(e) 

p.xecution  of  Whensoever  any  person  is  convicted  of  stealing  any 
Mealing  iioi-  horse  or  horses,  mule  or  mules,  neat  cattle  or  sheep,  he 
Res  &c.  sliall  be   marked  with  a  line  of  India-ink,  well  and 

deeply  inserted  above  Iiis  eye-bi"ows,  fi-om  the  hair 
of  the  temple  on  one  side,  to  the  hair  of  the  temple 
on  tljo  other  sitle  of  the  f<nehea<l,  and  by  a  line  in 
the  siiiiie  iiitinner  insertetl  from  the  line  aforesaid,  to 
the  end  of  the  nose,  on  the  most  prominent  part  there- 
of, on  (he  fust  conviction,  unless  remitted  by  the 
court;  and  for  stealing  any  other  personal  property 
shall  be  maiked  in  like  manner  on  the  second  con- 
viction, anil  must  remain  in  custody  not  exceeding 
thirty  <hn s  (ill  the  murks  arc  well  and  elTectually 
fixed  j  and  in  case  they  shall  be  rubbed  out  or  effaced, 

(r)St.  N.  11.  QLS,  21C'. 
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may  be  marked  again.  And  the  sherift'must  execute 
such  punishment,  or  cause  it  to  be  executed,  as  soon 
as  conveniently  may  be  after  conviction,  and  sliull 
receive  therefor  out  of  the  county  treasury  where  the 
execution  is,  six  shillings  for  marking  each  convict.(/) 
Whenever  the  punishment  of  deatli  shall  be  inflicted, 
it  must  be  executed  by  hanging  tJie  person  convicted 
by  the  neck  until  dead.(g) 


(/■)  St    N.  H.  277. 
'4,0  Ibid.  271. 


WARRANTS     OP 

ULSTHESS. 


turn  lists  of 
jiiisoners. 


196  SHERIFF,  CORONER  &  CONSTABLE. 


VII.  PRISONS  AND  PRISONERS. 


PRISONS  AND      THE  Sheriff  of  each  county  has  the  custody,  rule, 

!^]li!^^Z^'    keeping  and  charge  of  the  gaol  or  gaols  in  his  county. 

Sheriff  to      ^Jy^\  prisoocrs  therein,  and  must  keep  the  same  either 

kee|)  gaols,  .«  •  i  •  i  i       »  • 

hy  himself  or  hy  a  gaoler  or  prison  keeper  hy  hini 
caoieis  to  re- appointed,  and  for  whom  he  must  be  an6werable.(a) 
And  evey  gaoler  or  prison  keeper  must,  at  the  open- 
ing of  the  superior  court  of  judicature  and  court  of 
general  sessions  of  the  peace,  respectively  return  a 
list,  and  certify  to  such  courts  respectively  the  names 
of  all  prisoners  then  in  his  custody,  with  the  cause 
of  their  commitment,  and  also  the  names  of  all  such 
prisoners  as  shall  be  committed  during  the  sitting  of 
such  court ;  and  every  gaoler  who  shall  neglect  his 
duty  therein,  will  forfeit  such  sum  as  shall  be  set 
upon  him  by  the  court,  not  exceeding  ten  pounds.(6) 

reiiaity  for  Evcry  gaoler  or  prison  keeper,  who  shall  volun- 
cape'/*^^  *^"tarily  suffer  any  prisoner  committed  to  him  to  escape, 
shall  suffer  the  like  pains  and  penalties  as  the  prisoner 
so  escaping  should  by  law  for  the  crime  or  crimes 
whereof  he  was  convicted,  or  of  which  he  stood 
cliarged,  if  he  had  been  convicted  thereof.  And  if 
such  prisoner  were  committed  for  debt,  such  gaoler 
or  ])rison  keeper  shall  be  liable  to  pay  the  debt  to 
the  creditor,  and  may  at  the  discretion  of  the  court 
be  fined  in  a  sum  not  exceeding  one  hundred  pounds. 
Forneciigent ^,,(1  jf  auv  gaoler  or  prison  keeper  shall  through 
Mcgligencc,  sufioj-  ;>ijy  prisoner  to  escape,  such  gaoler 
or  prison  keeper  sliall,  if  such  prisoner  were  com- 
njitted  for  any  crime,  pay  such  fine  as  the  justices 


(a)  St.  N.    H.  IIT, 
(6)  Ibid.   122. 
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of  llic  court  shall  inflict,  accordiner  to  the  nature  of  'R""""^  >^^-" 

°  PRllONF.RS. 

the  offence  for  which  the  escaped  prisoner  stood  eon-  ^.>^v^^ 
victed,  not  exceeding  one  hundred  pounds.  And  if 
such  prisoner  were  committed  for  debt,  such  gaoler 
OP  prison  keeper  shall  be  liable  to  pay  to  the  creditor 
the  full  amount  of  his  debt,  and  be  liable  to  be  fined 
at  the  discretion  of  the  court,  not  exceeding  fifty 
pounds,  (c) 

And  if  any  person  shall  directly  or  indirectly,  V  ]S*S|[, ^  ,^X 
any  Avays  or  means  convey  any  tool,  instrument  orsoneis  to  es 
other  thing,  to  any  prisoner,  or  into  any  prison,  or  ^*'^^' 
work  him  or  herself  unlawfully  out  of  the  Same, 
every  person  so  offending  shall  forfeit  and  pay  such 
Una  as  by  the  discretion  of  the  court  shall  be  imposed, 
not  exceeding  twenty  pounds,  or  suflTer  corporael 
punishment  by  whipping,  not  exceeding  twenty 
stripes.  And  if  any  prisoner  shall  make  his  or  her 
escape,  by  means  of  any  such  tool,  instrument,  or 
other  thing,  so  conveyed  by  any  person,  or  if  any 
person  sliall  in  any  other  Avay  assist  any  prisoner  to 
escape,  who  by  means  thereof  does  escape,  the  per- 
son so  conveying  tools,  instruments,  or  other  things, 
or  the  person  so  ilssisting,  if  such  prisoner  so  escaping 
were  committed  for  debt,  shall  be  liable  to  pay  the 
full  debt  to  the  creditor  or  creditors  at  whose  suit 
such  prisoner  stood  committed  ;  and  if  such  prisoner 
were  committed  for  any  crime,  the  person  so  assisting 
shall  suffer  the  same  punishment  which  the  prisoner 
>vas  sentenced  to  suffer,  or  in  case  the  escape  hap- 
pened before  conviction,  the  same  punishment  Avhitii 
the  prisoner  would  have  suffered  if  convicted  of  the 
crime  for  which  he  stood  committed,  and  in  either 
case,  the  person  so  furnishing  tools,  instruments,  or 
other  things,   or  otherwise    assisting,  shall   at  the 

(V)  St.  N.  II.  123. 
VOL.  ir.  38 
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rnisoNs  AND  discretion  of  the  court  be  fined;  not  exceeding  five 
v.;^,-y-,J  liundred  pounds,  or  corporally  punished  by  whipping, 
not  exceeding  thirty-nine  stripes,  and  find  sureties 
for  good  behaviour  for  the  space  of  one  year,  at  the 
discretion  of  the  court,  upon  considering  all  the  cir- 
cumstances attending  such  escape.  And  in  case  sueh 
prisoner  were  or  v/ould  liave  been  liable  to  capital 
punishment,  the  person  so  furnishing  tools,  or  other- 
wise assisting,  shall  be  fined,  imprisoned,  or  set  in 
the  pillory,  or  one  or  more  of  the  said  punishments, 
as  the  court  shall  think  proper  to  inflict(d) 

capelund  re-     ^^  ^"^  gaolcr  or  prisou  keeper,  who  shall  volun- 

taken  may  botarilj  or  negligently  sufTcr  any  such  prisoner  to  es- 

cape,  or  it  any  person  who  lias  lurnislied  tools  or 

other  things  to  any  prisoner,  or  who  has  otherwise 

assisted  any  prisoner  charged  or  convicted  of  any 

ofience,  to  escape,  shall  within  six  months  next  after 

such  escape  recover  such  prisoner,  and  return  him 

back  to  prison,  such  gaoler  or  prison  keeper,  who  so 

voluntarily  or    negligently   permitted    such  escape, 

and  such  person  who  so  assisted,  shall  be  liable  only 

Prisoners  c-  to  such  fine  as  the  court  may  inflict.     And  in  all  cases 

capinp  liable ^yj,„pg   ^]^^^   sheriff,  traolcr,    prison  keener,  or  other 

loshcrilts  See.  i 

person,  has  been  compelled  to  pay  any  sum  or  sums 
of  money,  on  account  of  any  prisoner's  escape,  he  or 
lliey  shall  be  entitled  (o  his  or  their  remedy  against 
such  prisoner.(t') 

County  iiahie     jn  gj^gg  ^f  ^],,j  escape  of  any  prisoner  committed  for 

for  rscap*  . 

fbroughinstif-debf,  tlirough  the  insulliciency  of  the  gaol  or  prison 
gao'r tiimi"u  '"  '^^y  county,  tlie  sheriff  stands  chargeable  to  the 
in  nr«r  ill-    creditor  or  person  to  whose  use  any  forfeit  were  ad- 

ttance  sherifl" .     ,        ,  ,  ,  i     i  .      ^ 

xiDiiris  judged,  or  any  damages    or  costs  awariled  against 

chargeable,    mth  prisoner,  for  the  full  amount  of  such   damages 

(rf)  St.  N.  II,  102.  \'23. 
(r)  Ibid.  123,   1«4, 
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I'RHONS    AND 
i'IlISONl-.R3. 


and  costs,  and  has  his  remedy  against  the  countj,  on 
application  to  the  court  of  general  sessions  oT  llie 
peace  in  the  same  county*  and  if  such  court  do  not,'* "'^*"^ '""'"'^ 

*  ••  _  have  his  voiu 

cause  payment  to  be  niade  to  tlie  sherifi"  >vithin  six edy  over. 
months  after  application  made,  such  shcrift*  is  then, 
and  .not  before  at  liberty  to  bring  Ijis  action  against 
the  inhabitants  of  the  same  county,  to  be  heard  anil 
tried  in  that  or  an  adjoining  county  at  his  election  ; 
an  attested  copy  of  the  writ  being  left  tliirty  days 
before  the  time  of  trial,  by  any  coroner  of  the  county 
against  which  the  action  is  brought,  is  sufllcient 
notice  of  the  suit,  and  the  justices  of  the  court  of 
general  sessions  of  the  peace  may  appoint  an  agent 
or  agents  to  appear  and  defend  such  action,  and  when 
no  court  of  general  sessions  of  the  peace  shall  have 
been  held  in  the  county  against  which  the  action 
is  brought,  after  the  service  of  the  writ,  the  court 
must  order  the  action  to  be  continued  to  the  next  term, 
and  until  a  court  of  general  sessions  of  the  peace 
shall  have  been  held  in  such  county,  and  all  ad- 
vantages will  be  saved  to  the  defendants  as  fully  a^ 
if  they  had  appeared  at  the  first  term  ;  and  if  judg- 
ment be  given  against  such  county,  the  jury  may 
give  such  sum  in  damages  in  addition  to  the  sums 
actually  paid  by  such  sheriff  to  the  creditor  or  credit- 
ors, as  such  jury  may  think  reasonable  as  a  compen- 
sation for  the  trouble  of  such  sherift*  in  such  suit ; 
besides  costs  and  execution  may  be  levied  on  the 
estate  of  any  of  the  inhabitants  of  such  ioiiniy.ffj 

The  prison  keeper  must  furnish  and  provide  each  Keeper  to 
prisoner  committed  for  debt,  or  for  crime,  diet  and ^''''^'^  ^"""^' 

1  _         ^  nets. 

subsistence,  such  as  the  justices  of  the  sessions  may 
order,  for  which  the  prisoner,  if  he  be  committed 
for  debt,  before  he  be  discharged  must  pay  at  the 

cost.  N.  H.  )1i,  12;.. 
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rRisoN^  AND  I'ate  of  live  shillina:s  per  week,  or   such  sum  as  iht; 
v.^^-Y-'w'    court  of  general   sessions  of  the  peace  shall   order ; 
and  if  the  prisoner  be  committed  for  any  crime,  three 
shilling's  per  Aveek,  or  such  sum  as  such  court  shall 
order,  and  the  prison  keeper  must  furnish  them  with 
diet  in  that  proportion  as  to  quality.      And  if  any 
Penalty  for    ppigg^  keeper  shall  defraud  the  prisoners  of  their  al- 
prisoners,       lowance,  or  shall  not  afford  them  sustenance  and  ac- 
commodations equal   to  what  such  prison  keeper  is 
paid  for,  any  court    on  complaint  of  the   prisoner, 
and  proof  sufficient,  must  amerce  such  prison  keeper 
in  such  sum  as  they  shall  think  just  and  reasonable, 
considering  the  nature  and  aggravation  of  the  offence, 
not  exceeding  for  one  offence  live  pounds.(^) 

Thief  not  to  "^q  person  convicted  and  sentenced  for  theft,  shall 
after  3e"t]aysTl>e  held  in  prison  on  account  of  restitution  or  damage 
for  damages,  awarded  to  the  party  injured,  for  more  than  thirty 
days  after  such  judgment  or  sentence  given,  unless 
the  person  to  whom  such  damage  or  restitution  is 
aAvarded  will  pay  or  satisfy  the  prison  keeper,  his 
charge  for  keeping  such  prisoner,  both  for  the  time 
past  and  future,  and  if  the  person  to  whom  such 
damage  or  restitution  is  awarded  shall  neglect  or 
refuse  so  to  do,  the  prison  keeper  shall  discharge 
the  prisoner,  and  in  every  such  case  the  prisoner  shall 
pay  his  own  fees  and  charges  ;  and  if  he  be  unable, 
two  justices  of  the  peace,  quorum  unus,  may  order 
and  enjoin  the  prisoner  to  make  satisfaction  for  the 
same  by  service,  for  such  reasonable  time  as  they 
shall  assign,  and  the  prison  keeper  may  dispose  of 
liini  in  service  to  any  subject  of  the  United  States  for 
iiuch  tirae.(/i) 


(p)  St.  N.  I!.  125. 
(//)  UM.  125. 
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But  the  plaintiff  in  every  civil  action,  in  case  he  iri'=ons  and 
be  an  inhabitant  ol  this  state  and  oi  suJueient  ability,  ,^,r--v~>^ 
otherwise  the  endorser  of  the  oricrinal  writ,    must  ^'^""^'^^ '*'". 

'-'  fiidorser,  lia- 

pay  to  the  prison  keeper  his  legal  demand  for  prison  bie  for  prison 
charges  of  any  prisoner  committed  on  mesne  process, '^  ^  '°^^' 
in  case  the  prisoner  be  unable  to  pay  the  same,  for 
so  long  time  as  such  prisoner  shall  have   been  held 
in  prison   upon  such  process,  no  further  prosecution 
being  had  thereon  to  judgment  in  law.(/) 

If  any  suit  be  commenced  or  prosecuted  against  if  prison 
any  keeper  of  any  prison,  for  any  thing  done  by  hinigd  he  laay" 
pursuant  to  the  statute,  entitled  "  Jin  Act  for  res;u-  »*''^^'*  general 

•^  "^       issue, and  give 

lating  prisons,^'  he  may  plead  the  general  issue,  and  the  act  in  evi- 
may  give    said   act  and    the  special  matter   in  evi.^'^"^''' 
dence,  and  sucli  keeper  in  case  the  prosecutor  become 
non  suit,  or  a  verdict  pass  against  him,  shall  recover 
double  cost.  Cj J 

The  justices  of  the  inferior  court  of  common  pleas  Justices  of  tJie 
must  fix  and  determine  the  boundaries  of  the  gaol- 1"  ^.'omm^r 
yards,    pertaining    to    the    several    gaols    in    their  P'*^"^' ^"''""'^ 

gaolyards. 

respective  counties,  and  extend  the  bounds  and  limits 
of  the  several  gaolyards  as  far  as  the  local  situation 
of  the  gaols,  and  the  convenience  and  accommodation 
of  the  prisoners  require,  not  exceeding  two  hundred 
rods  each  way  from  such  gaol,  but  the  determination 
of  the  inferior  court  shall  at  all  times  be  subject  to 
the  control  of  the  justices  of  the  superior  court  of 
judicature.  (A*) 

Any  person  imprisoned  on  mesne  process  in  any  Prisoners  for 
civil  action,  or  upon  execution  founded  on  a  Proper '|5;gJ;y"Qf''^^i: 
action  of  debt,  covenant,  contract,  or  promise,  must^aoi. 

(0  St.  N.  H.  12(3. 
(j)  Ibid.  125,  120. 
(*)  Ibid.  126. 
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PRISONS  AND  be  permitted  and  allowed  to  have  a  cliamber  and 
fMsoNTR*^.    i^jjgjjjg  jjj  any  of  the  houses  or  apartments  belonging 
to  such  prison,  and  liberty  of  the  yard  thereto  be- 
longing, but  not  to  pass  without  the  limits  of  the 
prison  yard,  upon  reasonable  payment  to  be  made 
for  the  chamber  room  to  the  prison  keeper,  not  ex- 
Giving  bond  ceeding  one  shilling  per  week,  such  prisoner  giving 
suretiel!!°      bond  to  the  creditor,   with  two  sufficient  sureties, 
being  freeholders  in  this  state,  to  be  bound  jointly 
and  severally  in  double  the  sum  for  which   such  pri- 
soner is  imprisoned,  with  condition  in  the  same  bond 
conOition  to  underwritten  in  the  form  following,  namely:  "  The 
each  bond.     ^.Q^jjition  ^f  the  above  obligation  is  such,    that  if 

the  above  bounden ,  now  a  prisoner  in  the  gaol 

in ,  at  the  suit  of ,  do  and  shall  from  hence- 
forth continue  a  true  prisoner  in  the  custody,  guard, 

and  safe  keeping  of ,  keeper  of  the  said  prison, 

or  in  the  custody,  guard  and  safe  keeping  of  his  de- 
puty, officer,  steward,  or  some  one  of  them,  within 
the  limits  of  said  prison,  as  by  law  establislied,  until 
he  shall  be  lawfully  discharged,  Avithout  committing 
any  escape,  until  such  discharge,  then  this  obliga- 
tion to  be  void,  or  else  to  abide  in  full  force  and 
virtue."  And  the  blanks  in  said  condition  must  be 
filled  up  as  the  respective  cases  may  require.  And 
Safeties  must  if  the  sureties  be  not  approved  by  the  creditor,  or 
)eapprovt  ,  j^.^  agent  or  attorney,  who  prosecutes,  or  who  pro- 
secuted the  said  action,  any  two  justices  of  the  su- 
perior court,  court  of  common  picas,  or  a  justice  of 
the  superior  with  a  justice  of  the  court  of  common 
pleas,  or  cither  of  the  said  justices,  with  a  justice 
of  the  peace,  who  arc  disinterested,  approving  there- 
of and  certifying  such  tlieir  approbation  on  the  back 
of  said  bond,  shall  be  deemed  sufficient,  aad  shall 
remain  with  such  sheriff  or  gaol  keeper  till  the 
If  creditor     creditor  demand  the  same,  when  if  sucli  creditor  or 

ileiiiaiid  such  »  i-  i       i     i  -ji 

bond,  and  will  his  agent  or  attorney  so  demanding,  do  lodge  with 
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such  sheriff  or  gaol  keeper  a  receipt  or  memorandum  i-hsons  am> 
in  writing,  purporting  that  he  has  received  sucli  ^^^1^' 
bond,  such  sheriff  or  sjaol  keeper  must  ffive  up  suchf'^^l'^'^^'P' 

,.     ^  ^  o  1  for  the  same, 

bond  to  such  creditor,    agent  or  attorney,    but  no  it  must  be 
sheriff  or  prison  keeper  shall  be  compelled  to  give  ^'^^"  *°  ^'"" 
up  any  prison  bond  to  any  creditor,  his  agent  or  at- 
torney, unless  he  or  they  will  give   such  receipt  or 
memorandum.     And  the  sheriff  or  gaol  keeper  shall 
not  be  liable  to  any  action  for  any  escape  of  any 
sucli  prisoner,    after  the  executing   of  such  bond. 
And  on  condition  broken,  the  said  creditor  may  put  On  condition 
such  bond  in  suit,  and  recover  his  just  debt,  damages  di°or^^ay^put 
and  costs,  for  which  such  prisoner  was  committed,  **^f '^'^"d  lu 
together  with  prison  charges,  and  shall  be  allowed  cover  his 
ten  per  cent,  interest  from  the  time  of  commitment, '^^^u',!:'^' 

*■  '  with  1 0  per 

and   the  court    must  cancel   the  bond  accordingly,  cent,  da-      ' 
But  when  any  person  sliall  be  committed  on  mesne  J^thrde^nd. 
process  or  execution,  founded  on  any  such  prison  ^".*^  ^^  com- 
bond,  he  shall  remain  in  close  gaol  or  prison.     And  ecution  issued 
that  on  all  executions  issuing  on  any  prison  bond,  a°"J"*^?"^"^ 

*^  ♦'   *  'on  such  bond, 

minute  that  such  execution  issues  on  a  prison  bond  he  cannot 
must  be  made  on  the  back  thereof,  for  the  direction  of\*jjg'!^^^.^ 
of  the  gaol  keeper. (f) 

AVhen  any  person  committed  on  execution  recover-  Prisoners  for 
ed  on  proper  action  of  debt,  covenant,  contract,  or  Admitted  1*!^ 
promise,  shall  not  have  at  the  time  of  his  commit- their  oath, 
ment,  or  at  any  time  afterwards,  estate  to  the  value 
of  ten  pounds,  such  persons  may  at  the  expiration  of 
thirty  days  from  the  time  of  commitment,  apply  to 
any  two  Justices  of  the  superior  court  of  judicature, 
or  any  two  jusliees  of  the  court  of  common  pleas  in 
the  county  v/here  any  such  prisoner  is  committed,  or 
one  of  the  justices  of  said  superior  court  and  one  of 
tlie  justices  of  said  court  of  common  pleas,  or  to 


(/)  St.  N,  II.   I2fi,  127,  130. 
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j'RrsoNs  AND  either  of  said  courts  while  sitting  in  the  town  where 
'v-*^Y^  such  prisoner  is  committed,  and  pray  to  be  admitted 
to  take  the  oath  by  law  prescribed  and  set  out  below. 
And  such  court  or  justices  applied  to,  must  notify  in 
writing  the  creditor,  if  \vithin  this  state,  or  the  at- 
torney who  appeared  in  the  cause,  in  case  the  credi- 
tor live  more  than  forty  miles  from  the  prison,  or 
out  of  the  state,  or  in  case  of  the  creditor's  living 
out  of  the  state,  his  agent  or  factor,  of  the  applica- 
tion so  made  to  them,  and  of  the  time  when  and 
place  where  they  will  attend  to  administer  the  oath 
prescribed  to  such  de])tor,  giving  reasonable  time 
for  the  attendance  of  the  party  notified,  and  such 
notice  being  given  or  left  in  writing  at  the  place  of 
abode  of  the  party  so  to  be  notiiied,  a  reasonable 
time  before  the  time  ordered  for  such  caption,  if  the 
creditor  can  make  it  appear  to  the  satisfaction  of 
such  justices  that  the  prisoner  hath  practised  fraud, 
deceit  or  falsehood,  in  the  management  of  his  estate, 
real  or  personal,  to  take  advantage  of  the  act,  en- 
titled, "  An  Act  for  the  case  and  relief  of  persons 
imprisoned  for  debt.*'  he  shall  not  be  permitted  to 
sAvear,  but  if  no  sufHeient  objection  is  made  by  the 
creditor,  or  some  other  person,  tlic  justices  must  ;;d- 
minister  to  the  prisoner  the  oath  following,  namely : 

.iniofoaUi.  **  I  solemnly  swear,  that  T  am  not  the  o>vner  of 
any  real  or  personal  estate,  eitlier  in  possession,  re- 
mainder or  reversion,  or  in  possession  of  any  person 
or  persons  for  me,  of  the  value  of  ten  pounds  lawful 
money,  exclusive  of  one  necessary  suit  of  apparel 
at  any  just  and  reasonable  valuation,  nor  have  1 
since  the  commencement  of  the  action  whereon  the 
execution  by  virtue  of  whicli  I  am  imprisoned  issued, 
any  way  embezzled,  destroyed,  concealed,  or  trans- 
ferred any  such  estate,  wifh  u.  view  of  defrauding 
any  of  my  creditors,  or  changed  possession  of  the 
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same  for  that  purpose,  or  for  any  advantage  to  my-  prions  and 

,-  II-  J'  J.  PRISONERS, 

self,  or  any  depenumg  on  me  tor  support,  nor  any  v-^-v--'*^ 
way  done  any  thing  like  it,  either  directly  or  indi- 
rectly. And  I  also  add,  that  I  have  not  at  any  time, 
with  a  view  and  design  of  injuring,  defrauding,  or 
delaying  payment  of  my  debts,  done  any  of  the  mat- 
ters or  things  herein  before  mentioned,  by  any  way 
or  means  whatever.     So  help  me  God." 

"Which  oath  must  be  repeated  by  the  prisoner  wha 
takes  it.  And  the  justices  administering  said  oath 
must  certify  their  proceedings  to  the  keeper  of  the 
gaol,  in  the  following  manner,  namely : 

«  — —  ss.     To      .-  ,  keeper  of  the  gaol  of ,  Certificate. 

on  the  day  of at  .     A.  B.  a  prisoner 

in  your  custody,  for  debt,  at  tlie  suit  of  C.  D.  of, 
&c.  took  the  oath  prescribed,  in  an  act  for  the  ease 
and  relief  of  persons  imprisoned  for  debt ;  the  said 
C.  D.  having  been  notified,  f  rfid,  07'  did  not  appear,J 
and  in  our  opinion  the  said  A.  B.  ought  to  be  dis- 
charged. E.  F. 

H.  I.*' 

And  thereupon   the   said  debtor,    satisfving   the  P^^oner  hav- 

1     II  1        !•      1  ,    "ig  taken 

prison  keeper,  for  past  charges,  shall  be  discharged,  such  oath  to 
unless  the  creditor  or  some  person  for  him  pay  to  ^**^'^^^^^'^^- 
the  prison  keeper  weekly  one  dollar  and  twelve  cents  bcr,  i3tb, 
per  week,  for  the  support  and  maintenance  of  such 
debtor,  and  on  default  or  neglect  of  paying  for  one 
week,  or  satisfying  the  prison  keeper  therefor,  the 
prison  keeper  shall  discharge  such  prisoner. (m) 

And  when  any  person  is  committed  to  prison,  upon  And  such  oath 

„  .        .  ,  .     ,  ,  may  be  ad- 

any  wnt  of  execution  issued  upon  a  judgment,  ren  ministeredm 

Ui)  St.  N.  H.  127,  I'iS,  129,   130. 
VOL.  IT.  39 
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rRisoNiAND  (lercd  upon  any  plea  of  the  case,  trespass,  ejectment, 

v,,^.~v'-w<    trover,  or  trespass  on  the  case,  shall  have  remained 

ThT!'^  *^T^  '  ^  pi'isoner  for  and  during  the  term  of  thirty  days,  the 

mitmeni  is  on  justices  of  the  superior  court  of  judicature,  or  courts 

lixeciition  is-      «  i  '•  i  j.  .  •      i 

sued  on  action***  commou  pleas  m  each  county  respectively,  upon 
of  trespass,    petition  of  the  prisoner,  and  notice  given  to  the  cre- 
ditor as  in  other  cases  is  required,  may,  if  in  their 
opinion  the  public  good  will  admit  of  it,  administer 
the  same   oatii,  and  extend  the   same  benefits  and 
privileges  to  such  prisoners  as  are  extended  to  pri- 
Thou'-hde-    soucrs  for  debt.(n)      And  all  and  every  judgment 
suciiroatts''^  obtained  against  any  sueli  prisoner,  in  any  case  afore- 
and  be  CIS-     mentioned,  shall  notwithstanding  any  such  discharge 
piisoii,  the     be  and  remain  good  and  effectual  in  law,  to  all  in- 

judgment  re-^pj^^g  and  purposes,  ai^ainst  any  estate  whatsoever- 
mams  poou  a-  i       1  o  ./  ' 

iraiiut  his  es-which  may  then,  or  at  any  time  afterwards,  belong 
^^'^*  to  any  such  prisoner,  and  a  new  execution  may  issue 

against  the  goods,  chattels,  lands  and  tenements  of 
such  prisoner,  in  tlie  same  manner  as  might  have 
been  done  if  the  prisoner  had  never  been  in  execu- 
tion, and  the  prisoner's  estate  is  liable  to  pay  prison 
charges  during  all  the  time  of  his  imprisonment.(o) 

(  uunty  liable  And  wlicu  the  Opinion  of  either  of  the  courts 
o^hi'r^y i'l!*^""  aforesaid,  upon  examination  had  in  the  county  where 
certmii  cases. any  piisoner  is  committed  by  virtue  of  a  writ  of 

June  13,1796.  ... 

execution,  issued  on  a  judgment  rendered  upon  any 
pica  of  the  case,  trespass,  ejectment,  trover,  or  tres- 
pass on  the  case,  tlie  public  good  will  not  admit  of 
the  liberating  or  enlargement  of  such  prisoner,  and 
such  prisoner  is  unable  to  pay  his  prison  charges,  the 
county  wherein  such  prisoner  is  committed  must  pay 
the  same,  and  the  courts  of  common  pleas  in  each 
county  respectively  may  examine  all  such  accounts 


(n)  St.  N.  H.    123. 
(«)   Ibid. 
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for  prison  charges,  and  allow  so  mucli  as  to  them  iriso:«s  and 
may  appear  just,  not  exceeding  one  dollar  per  ucek,    v_^--y-*J 
and  may  raise  the  same  as  other  county  taxes  are 
raised,  (p) 

The  sheriffs  of  the  several  counties  must  receive,  SherifTs  must 
and  safe  keep  in  the  public  gaols  in  their  counties  1^^^^^^'*!^^,^"!! 
respectively,  all  prisoners  committed  under  the  au-  ^(^ners  com- 

ji        .,  /»  ji        TT    •       1   n  •!      1  1      11    »        T-       ni!tte<l  uiic'fr 

tnority  ol  tlie  United  States,  until  tliey  snail  he  dis-anthonty  ot 
charsied  by  due  course  of  the  laws  thereof.      ^\^nd  V'^  ^"'^^^ 

'-'  -  states. 

said  sheriffs  are  subjected  to  the  like  pains  and 
penalties,  for  neglect  of  duty  therein,  as  in  the  case 
of  prisoners  committed  under  the  authority  of  the 
state,  provided  the  United  States  pay  to  such  sheriffUr.itpj  states 
for  tliC  use  and  keeping  of  such  gaol,  at  tlie  rate  of  eaJJj'pji^Jnei. 
three  shillings  per  month  for  each  prisoner  who 
shall  under  their  authority  be  committed  thereto, 
during  the  time  such  prisoner  shall  be  therein  con- 
fined, and  also  support  such  prisoners  as  may  be 
committed  for  offences.  And  also  pay  to  the  keeper 
of  such  gaol  the  customary  fees  for  committing  and 
discharging  prisoners. (</) 

The  respective  sheriffs  must,  at  the  end  of  every  S'neiifl' to  ren- 
six  months,  beginning  the  first  lerm  thereof  on  the  count, 
fourteenth  day  of  January,  A.  D.  1790,  render  an 
account,  and  pay  to  the  treasurer  of  the  county  of 
which  such  sheriff  may  be  keeper  of  the  goal,  all 
monies  he  shall  have  received  from  the  United  States 
for  the  use  and  keeping  of  such  gaols,  excepting  tlio 
customary  fees  for  committing  and  discharging  pri- 
soners, (r) 


'»  St.  N.  H.    1 30. 
(y)    Ibid    99,  40. 
(r)   Ibid.   40. 
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VIII.    FINES,    kc. 

FiKEs.  SHERIFFS  are  accountable  to  the  state  treasurer. 

Sheriffs  ac  ^^^^  the  treasurers  of  the  respective  counties,  for  all 
countable  forgj^^g  a^jj^j  forfeitures  set  and  imposed  by  the  court  of 
general  sessions  of  the  peace,  and  the  superior  court 
of  judicature,  accruing  to  the  state  and  the  several 
counties,  and  the  sheriff  must  immediatley  on  receipt 
of  any  such  fines  and  forfeitures,  or  immediately 
upon  his  voluntarily  or  negligently  permitting  any  pri- 
soner on  whom  the  same  has  been  set  or  imposed  to  es- 
cape, pay  the  same,  when  for  the  use  of  the  state  to  the 
treasurer  therof;  and  when  for  the  use  of  the  coun- 
ty to  the  treasurer  thereof ;  and  upon  his  neglect  or 
refusal  so  to  do,  he  shall  forfeit  and  pay  treble  the 
amount  of  such  fine  or  forfeiture,  on  action  brought 
by  the  treasurer,  to  whom  the  same  is  payable  with 
double  costs  of  suit;  and  such  neglect  of  payment, 
notvrithstanding  such  recovery  by  action,  shall  be 
considered  a  good  ground  of  removal  of  such  sheriff 
from  oflice.  And  the  clerks  of  the  respective  courts 
must,  immediately  upon  the  rising  of  the  said  courts, 
make  out  a  list  and  attest  the  same,  of  all  such  fines 
and  forfeitures,  and  deliver  the  same  to  the  sheriff^ 
and  a  like  attested  list  to  each  of  said  treasurers,  of 
all  such  fines  and  forfeitures,  to  them  respectively 
payable  ;  and  when  it  shall  appear  to  the  court  of  gen- 
eral sessions  of  the  peace  in  any  county,  that  the 
fine,  forfeiture,  or  costs,  for  which  any  person  shall 
be  committed  to  the  custody  of  any  sheriff,  hath  not, 
and  cannot  be  recovered  of  such  person,  they  must 
certify  the  respective  treasurers  thereof,  and  such 
certificate  sliall  bar  any  prosecution  therefor  by  either 
of  said  treasurers. (a) 

(«)  St.  N.  H.     n&,  ]19. 
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The   sheriff  of    each    county,  must  annually  lay      pinek. 
before  the  justices  of  the  court  of  general  sessions  of 
the  peace,  his  account  for  all  services  done  by  him- 
self or  deputies,  for  dispersini?  venires  and  procla-^''^','^  ""*' 

r  '  t  fi  1  settle  his  ac- 

mations,  and  for  all  other  services  by  law  to  be  paid  count  anuuai- 
out  of  the  county  treasury,  and  such  allowance  shall  ^  * 
be  made  as  justice  may  require,  and  no  account  for 
any  services  shall  be  considered  as  good  against  the 
county,  unless  the  account  of  such  service  be  pre- 
sented within  one  year  from  the  time  of  performing 
such  services,  provided  the  court  of  general  sessions 
of  the  peace  shall  have  been  open  to  receive  the 
same.(i) 

(6)  St.  N.  H.     119. 


310        SHERIFF,  CORONER  &  CONSTABLE. 


IX.  JURORS. 

juRons.  THE  clerks  of  the  superior  court,  and  court  of 
Clerks  of  general  sessions  of  the  peace,  must  cause  precepts  for 
courts  must    ^jjg  appointment  of  erand  iurors  to  be  delivered  to 

issue  tovenires    ,,,  , 

for  grand  ju-  tlic  town  clcrks,  to  wliom  they  are  directed,  at  least 

rors.  tM'cnty-five  days  before  the   setting  of  the  court  to 

which  they  are  returnable,  or  to  be  delivered  to  the 

sheriff  of  the  county  in  which  such  grand  jurors  are 

to  assemble,  at  least  forty  days  before  the  setting  of 

Sheriff  must  ^jjg  court  to  which  sucli  prccent  is  returnable.     And 

distribute  ve-    ,  ,        .„.  ^i 

niies.  the  sheriff  must  cause  all  such  precepts  as  are  deliv- 

ered to  him  seasonably  to  be  delivered  to  the  town 
clerks  to  whom  they  are  directed,  at  least  twenty-five 

Penalty  for    dayi  before  the  setting  of  the  court  to  which  they  are 

neglect.  ''  ,       ,  ^  .  "^ 

returnable.  And  if  either  of  the  said  clerks  or  sheriffs 
shall  make  default  therein,  they  shall  severally  be  a- 
mereed  by  the  respective  courts  where  such  default 
shall  be  made,  for  each  and  every  offence  or  neglect,  a 
Must  fill  up  sum  not  exceeding  three  pounds.  And  if  a  sufficient 
taies'meV '''' """^^^^  of  grand  Jurors  do  not  appear,  the  respec- 
tive courts  may  order  the  sheriff  to  return  grand 
jurors  of  such  persons  present  as  occasion  shall 
require,  and  such  court  shall  judge  necessary,  provi- 
ded the  number  does  not  exceed  five  ,-ajid  the  sheriff 
must  do  the  same  accordingly,(a) 

Shariir  mu.st 
Kiipply  defi- 
ciency of  pe-       And   whenever    in    any  session    of    the   supreme 

lit  jurors  by  jO-i-a  •    r     '  j  c 

talesmen.  court  ot  JuHicatiirc.  inlcnor  court  of  common 
pleas,  or  court  of  general  sessions  of  the  peace,  any 
juror  or  jurors  sliail  be  set  aside  from  the  trial 
of  a  cause,  because  such  juror  or  jurors  do  not 
stand  indifferent  between    tlie   parties,    the   sheriff 


(o")  St.  K.  H.    loe. 
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or  coroners   respectively,  as  the  case  may  be,  must     ^^^^ta-. 
fill   up   a  jury  by  returning  talesmen,  as  the  case 
may  require. (6) 

On  a«tion  for 

When  a  trial  is  to  be  had  on   a   complaint  for  o^/Jl'j'^i^'^r^ 
forcible  entry  or  detainer,  the  two  justices,   guorMm^'i^"^.™"^'^ 

return  iurv 

unus,  must  issue  their  precept  to  the  sheriff  of  the  and  how. 
same  county,  or  his  deputy,  him  commanding  to 
cause  to  come  before  them  twelve  men,  having  the 
qualifications  by  law  required  of  petit  jurors,  serving 
at  the  superior  court  at  a  certain  time  and  place 
mentioned  in  such  precept,  and  at  such  time  and 
place  appointed  for  the  trial  of  such  complaint,  if  a 
sufficient  number  of  jurors  summoned  by  the  sheriff 
do  not  attend,  the  said  justices  may  order  the  sheriff 
to  complete  the  number,  by  returning  others  fortsh- 
with.(c) 

(h)  St.  N.  H.     109. 
(0  Ibid.     285,  286. 
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X.  TAXES. 

Taxis.  WHEN  any  taxes  are,  or  shall  be  proportioned 

ShMiff'mtfst  ^^  ^"y  town  or  place  not  incorporated,  the  treasurer 
collect  taxes  of  the  state  must  assess  the  proportion  of  such  town 
porated  towns  or  place,  and  commit  the  same  to  the  sheriff  of  the 
and  has  the    pQi„^ty  whcrc  the  lands  lie,  with  a  warrant  under  his 

same  power  "' 

as  collectors  hand  and  seal  empowering  such  sheriff  to  collect  the 
ted'towSrr    same,  and  every  such  sheriff  has  the  same  pow  er  and 
authority  respecting  the  taxes  committed  to  him  to 
collect,  as  tlie  collectors  of  towns  have  with  respect 
to  the  taxes  of  non  residents,  and  must  observe  the 
same  directions  whicli  are  bylaw  pointed  out^  and 
he  must  in  all  cases  advertise  also  in  the   shire,  or 
ill  one  of  the  nearest  half  shire  towns  in   the  county 
where   such  landf  lies,  and  must  also  hold  his  sales 
in   such  shire  or  half  sbirc  town,    antl  may  give 
deeds  in  the   same   form ;    (mutatis  mutandis)  and 
the  treasurer  shall  have  like  remedy  by  extent  against 
such  sheriff  as  he  by  law  has  against  collectors.     And 
the  sheriff,  to  whom   any  such   warrants  issued  by 
county   treasurers  for  the  collection  of  county  taxes 
are  delivered,  has  tlie  same  authority,  and  must  pro- 
ceed in  (he  same  manner  as  in  collecting  state  taxes, 
and  deeds  by  them  given  in  simihirform  are  equally 
valid.     And  sheriffs  shall  have  for  the  services  before 
menlioned,    double  the    poundage  given    by  law    on 
executions,     the    printers     bill    for    advertisements, 
and    legal    postage   for    letters    for  procuring    such 
advertisements   to  be  published,  and  for    posting  the 
notice    required    by    the  laws  of   the     state,  which 
shall    be   considered  as    full  compensation    for  sucJi 
uervices.     But  no  collector  or   sheriff  may  execute  a 
deed  of  '.Kiy  real   estate  by  h'an  sold  for  taxes,  imtil 
the  lime  for  redeeming  the  same  is  expired,  if  such 
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time  of  redemption  do  not  exceed  twelve  months  taxes. 
from  the  time  of  sale.  And  if  any  shcriif  or  collector 
of  taxes  shall  die,  remove,  or  in  any  way  be  rendered 
incapable  of  completing  the  duty  of  such  office, 
the'r  successors  respectively  must  complete  the 
same.  And  if  any  person  whatsoever,  shall  pay  or 
tender  the  amount  of  any  one  tax  and  the  interest 
thereof,  to  such  sheriff  or  collector,  or  their  succes- 
sor, at  any  time  before  a  deed  or  deeds  of  such  lands 
shall  be  actually  executed,  no  further  proceedings 
shall  be  had  thereupon. (a) 

In  all  cases  where  the  tax  of  any  township  or  loca- Must  receive 
tion  is  assessed  in  one  sum  by  the  treasurer,  either  for  s^,J",^g"p,.^^'" 
state  or  county  taxes,  and  such  township  is  not  sold,the  Potion  of  a 
sheriff  or  sherins  must  receive  Irom  any  oWner,  pro- hands  forcoi- 
prietor  or  claimant,  (when  teadered)  his  proportion'*'*^'''*"* 
of  the  assessment,  and  cost  (if  any)  according  to  his 
interest  therein,  the  proportion  to  be  made  according 
to  the  number  of  acres.     And  after  any  such   sale 
shall  have  been,  any  proprietor,  owner,  or  claimant, 
may  redeem  his  share  of  the  same,  according  to  his 
interest  therein,    paying  in  proportion  as  aforesaid, 
and  the  sheriff  must  make  the  exception  in  his  deed 
to  the  purchaser  or  purchasers  accopdingly.(6.) 


(a)rst.  N.   H.  285,  286. 
(i);,lbid.4i3. 


VOL.    IT. 


40 


5li  SHERIFF,  COIIONEli  k  CONSTABLE. 


XI.  ELECTION. 


HiECTioN.  THE  clerks  of  the  respective  towr.s  and  parishes, 
cierkToT^  liiiisi  make  a  lair  record  of  the  number  of  votes  taken 
to  VMS,  &i\  to  at  the  meetings  held  in  their  towns,  for  the  choice  of 
ghenffs  CO-  governor,  council,  and  senators,  and  must  make  out 
pics  of  votes  .^  fair  attested  cony  of  such  record,  and  seal  up  and 

at  election  ol  * '  *_ 

governor,  &c.  direct  sucli  copy  to  the  secretary  of  the  state,  with  a 

superscription  expressing  the  purport  thereof,    and 

cause    such    copy    to    he     delivered  to    the  sheriff 

of    the  county  in  which   sucli  town  or  parish  lies, 

thirty  days  at  the  least  before  the  first  Wednesday 

Sheriff  must  of  JuHC  in  cach  year.    And  the  sheriff  of  each  county, 

certificates'to  *''^' ^^^   deputj ,  must  deliver  all  such  certificates  by 

secretary'aof- him  received    into   the   secretary's  otHcej    at  least 

•before  first'    twcuiy  days  hcforc  the  first  AVednesday  in  June  in  the 

"VVednesdayin  game  year.Ca)     And  if  any  sheriff  shall   neglect  to 

June  IR  each  J  \    y  J  O 

year.  make  such  return,  within  the  proper  time  aforesaid, 

neglect!  °'  ^^  ^^^^  votcs  of  cacli  and  every  town  within  his 
county,  for  all  or  any  of  said  officers  that  may  season- 
ably eome  to  his  hands  or  custody,  he  shall  forfeit 
and  pay  a  fine  of  one  hundred  dollars  for  each  town 
so  neglected,  to  be  recovered,  one  moiety  to  the 
use  of  the  prosecutor,  and  the_o(hcr  to  the  county, 
to  be  recovered  by  indictment.  And  whenever  any 
town  clcik  shall  deliver  or  cause  to  be  delivered  in 
tint?  season,  to  the  sheriff  of  the  coun(y  to  which 
he  belongs,  a  letter  sealed  and  directed  to  the  secre- 
tary, and  by  the  sui)erscription  thereon  purporting 
Sheriff  must  ^^^  |,^.   j],^.  ^.„jj.^  pj,,.   .„     ^^f>  ^^^^^^  oiliccrs  aforesaid,  the 

give  receipt  '' 

to  suah  clerk,  sheriff  must  give  a  receipt  to  such  town  clerk,  that 


(-0  .St.  N.  II.   11. 
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he  has  received  a  paper  purporting  to  be  a  certificate    hlectios. 
of  votts  for  the  officers  aforesaid  from  such  to>vu.(6)    *^-'~^^"*-' 

The   several  town   clerks  must  also   respectively  sheriff  must 
transmit  a  certificate  of  all  votes  taken  for  represent-  lifica'tes  of^"^ 
atives  to  the  congress  of  the  United  States,  at  the  ^"'^^^'^'^  "em- 
meetings    held   therefor,    sealed  up    and    delivered  gross  to  tbc 
in   manner  aforesaid  to  the  sheriff  of  the   countv  to ''!5'^^^^.'^y  .*    . 

•'  omceHithii)  t:> 

which  he   belongs,    within    ten   days  after  holding«iays  after  the 
their  respective  meetings,  and  the    several  sherilTs  n.'eetin'gl  at 
must  within  twenty-five  days  after  the  time  of  hold-  whicinhevoees 

,  .  .  ,  ,,  are  taken. 

ing  such  meetings,  transmit  to  the  secretary  all  votes 
that  shall  in  manner  aforesaid  be  respectively  deliv- 
ered to  them,  and  shall  be  liable  to  the  same  penalties 
for  neglect  of  the  duties  enjoined,  as  they  arc  liable 
to  for  omissions  in  transmitting  the  votes  for  the 
choitc  of  the  president  and  senators,  (otherwise 
governor,  council,  and  senators)of  the  state.(c) 


(i)  St.  N.  H.  4«,  4r.. 
(r)  Ibid.  39, 
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Xn.  FOREIGN  PROCESS. 


joREtGN  PRO-     AVHEN  process  shall  liave  issued  in  any  other  of 
^^^.^     the   United  States,  against  any  person  for  a  crime 
Process  hav-  alleged  to    hav©  been  committed  in  such  s*ate,  and 
oAbe"iate"  the  pcrson  against  whom  the  process  issued  shall 
cJiTd^^''*'     escape  into  this  state,  and  any  justice  of  the  peace 
in  this  state  shall  issue  his  warrant  directed  to  all 
prqier  officers  in  the  county  for  which  such  justice  is 
commissioned,    requiring  the   person  or  persons  to 
ivhom  the  same  is  directed  to  apprehend  such  offen- 
der,    and  if  ou  examination  before  the  justice  to 
whom  such  warrant  is  returnable,  he  shall  think  it 
proper  to  send  by  warrant  such  offender  to  the  line 
of  this  state,  next  to  the  state  in  which  the  original 
process  issued,  that  he  may  be   delivered  to  some 
proper  officer  there  ready  to  receive  him,  and  convey 
him  to  the  place  where  the  offence  was  committed, 
the  sheriffs  of   the  respective  counties  in  this  state, 
and  all  other  persons  to  whom  the  same  precept  may 
I  be  directed,  must  obey  and  execute  the  same.     And 

,iers      ^"  ^^"^^  manner,  M'here  any  offender  is  apprehended  in 
inav  be  car-  a  ncigbboui'ing   state,  and   it  is  necessary  to   carry 
thTi  stai'e!^ '  ^"'"  througb  this  state,  that  he  may  be  conveyed  to 
the  place  where  the  offence  was  committed,  and  any 
justice  of  the  peace  in  this  state  shall  on  application, 
&c.  issue  Marrant  under  his  hand  and  seal,  directed 
to  the  sheriffs  of  those  counties  through  Avhich  it  may 
be  necessary  to  carry  such  offender,  or  to  other  proper 
officers  in  sucli  counties,  to  cause  such  offender  to  be 
conveyed  to  the  line  of  this  state  next  to  the  state 
where  the  offence  was  committed,  there  to  be  de- 
livered to  some  proper  offiici*  ready  to  receive  such 
offender,  all  such  slieriffs  and  other  officers  to  whom 
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such  precept  may  be  lawfully  directed,  must  obey  foreios  iro- 
and   execute  tlie    same.      And  the  sherifls,    deputy    v>^v^^ 
sheriffs,  and  constables,  or  other  officers  of  jiis<^ice|]^^^J-^J,'^"J,"/ 
of  any  neighbouring  government,  with  their  assist- ments  may 
ants,  in  the  execution  ol  any  lawlul  process  issuing  ^^^^^ 
from  or  returnable  to  courts  iu  their  respective  states, 
have  full  liberty,  power  and  authoi'ity,  to  pass  and 
repass,  and  also  to  convey  such  prisoner  or  things  as 
they  may  have  in  tlieir  custody  by  virtue  of  any  such 
lawful  process,  iu  or  by   any  of  the  roads  or  ways 
lying  in  this  state,  in  as  full,  free,  and  ample  manner 
as  the  officers  of  iustice  in  this  state  do  use  and  exer- 


Persons  iii- 


cise  in  the  discharge  of  their  duty  and  office.  And  ^'j'"""  j,;';^^. 
any  person  insulting  or  obstructing  such  officer,  soiiou  i)uiiisiieci 
passing  through  any  part  of  this  state  in  such  exe- 
cution of  his  office,  shall  be  liable  to  the  same  pun- 
ishment as  by  law  is  indicted  on  persons  insulting 
similar  officers  of  this  state,  in  the  executions  of 
their  offices  in  similar  cases.(a) 


(a^  St.    N.  H.  '2^1,  272. 


518  SHERIFF,  CORONER  &  CONSTABLE. 

XII.  CORONER'S  INQUEST. 


,  CORONER.        EACH  coroner  must  take  inquests  of  the  violent 

^'^"''^^^■^    deaths  committed,  or  casual  deaths  happening  within 

Coroners  to    i\^q  countv  foF  whicli  he  is  commissioned.     And  when 

take  inquest  .„,o»iiiio  j 

of  violent  or    certified  of  the  dead   body  ot  any  person,  supposed 

casual  deaths.  ^^  1^^^^,^  conie  to  his  death  violently  or  by  casualty, 

found  or  lying  w  ithin  his  county,  he    must  cause  a 

Must  sum-     ^ypy  of  inquest,    to  be  summoned  to  appear  before 

inon  jury.       *.  .   "^  .        .  ,     ,  .        ,  i 

him,  at  a  certain  time  and  place,  to  enquire  how  and 

in  what  manner  the  person    so  found  came  to  his 

death.     Tlic  number  of  jurors  summoned  must    be 

Number  of     eighteen,  and  have  the  qualifications  of  petit  jurors 

iummoned.     i"    courts  of  comuion  law,    and  inhabitants    of  the 

town  or  place  in  which  sucli  dead  body  is  found,  or 

of  that  and  the  adjacent  towns,  as  the  coroner  shall 

Warrants  to  oi'dcr.     And  tlie  warrant  or  warrants  for  summoning 

bedirpiieri  to  jjjg  iurv,  uiust  bc  directed  to  a  constable  of  the  town 

a  constable,  *,  „  ,  ,     .  .1  i 

or  place  from  whence  such  jurors  are  to  be  summoned, 
and  ou  such  warrant  must  bc  specified  the  number 
of  jurors  to  be  summoned  in  such  town  or  place,  and 
the  constable  to  whom  any  such  warrant  is  directed 
and  delivered,  must  fortbwith  execute  the  same,  and 
repair  to  the  place  wbcre  the  body  is  at  the  time  dead 
mentioned,  and  make  return  of  the  warrant  Avithhis 
doings  thereon  to  tlie  coroner  wbo  issued  the  same, 
under  the   penalty  of   forty   shillings  for   any    un- 
necessary neglect  or  failure  in  making  service  and 
return   of  such  warrant.     And   twelve  or  more   of 
Number«f     the  jui'ors   leliirncd,   must  be  sworn  in  view  of  the 
i;';j';;;i'7;'i;^body,  antl  W.  rbargcdby  (he  coroner  to  dcclaro  on 
•worn.  their  oaths  of  the  death  of  the  person,  whether  he 

die<l  of  felony,  or  mischance,  or  accident :  and  if  of 
felony,  whether  of  his  owu  or  of  another^  and  if  pf 
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felony  of  another  \vho  were  principals,  and  who  conosm. 
were  accessaries,  with  what  instrument  he  was 
struck  or  wounded,  and  so  of  all  prevailing  circum- 
stances that  may  come  by  presumption,  and  if  he 
died  of  his  own  felony,  then  to  inquire  of  the  man- 
ner, means  or  instrument,  and  of  all  cii'cumstances 
concerning  it  J  and  if  he  died  by  mischance  or  acci- 
dent, whether  by  the  act  of  man,  and  whether  by 
hurt,  fall,  stroke,  drowning,  or  otherwise ;  to  en- 
quire of  the  persons  who  were  present,  the  finders 
of  the  body,  his  relations  and  neighbours,  whether 
he  were  killed  in  the  same  place  where  he  was  found, 
and  if  elsewhere,  by  Avhom,  and  how  he  was  brought 
thence,  and  of  all  circumstances  relating  to  said 
death. 

And  the  Jury  being  charged  must  stand  together,  Coroner  must 
and  the  coroner  must  cause  proclamation  to  be  made  ^^^^  piocia- 

,    .      mation. 

for  all  persons  who  can  give  evidence  how   and  m 

what  manner  the  person  then  and  there  lying  dead 

came  to  his  death,  to   draw   near  and  they  shall  be 

heard.      And  every   coroner   may  summon,    and  ifMaysummoa 

necessary  grant  compulsory  process  for  the  appear-  wiuies™r' 

ance  of  witnesses,  and  may  administer  an  oath  to 

such  witness ;  and   the   testimony   of   such  witness 

must  be  drawn  up  in  writing,  and  subscribed  by  them,  Taketestimo- 

and  if  the  testimony  of   any  Avitness  or   witnesses"^'"  ""^'""' 

charge  any  person  with  killing,  or  being  any  way 

instrumental  to  tlie  death  of  such  person  found  dead, 

the  coroner  must  bind  such  witnesses  by  recognizance.  Must  bind 

11  J  _iji  j_  •       witnesses  to 

m  a  reasonable  sum,  to  appear  at  the  next  superior  ^ppgjj^at,,^^,^ 
court  of  j  udicature  to  be  holdcn  in  and  for  the  same  superiorcourt. 
county,  there  to  give  evidence  accordingly ;  and  if  witness  rcfo- 
any  such  witness  shall  refuse   so  to  recoirnize,  the ^"'t' '" '^^'^"s- 

.  .  '■'  iiize,  may  b« 

coroner    must  commit  sucli   witness  to  the  common  commuted, 
gaol  of  the  county.     And  the  jury  having  heard  the 
evidence,  examined  the  bodv,  and  made  all  the  in- 
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copoNER  qiiii'v  in  tiieir  power,  must  draw  up  and  deliver  to 
Vrid  I  inii-t  'i^e  foroner  their  verdict  upon  the  death  under  cou- 
''•""  ^*^"^ ""  sideration,  in  writing  under  their  hands,  and  the 
An!  Coioner^*"^^"^'"  n»-'st  set  his  hand  and  seal  thereto.  And 
must  -etuin    musf   retum  tlie  inquisition,  written  evidence,    and 

the  venlict,  .  n     .       i  . 

writte-  test!-  reco.^nizance,  (it  any)   hy  him  so  taken  to  the  next 

mony  anfi      superior    court   of   judicature    holden  in   the    same 

to  IK  xt  supe-  county.     And  upon  an  inquisition  found,  of  the  death 

of  any  person  by  the. felony  or  misfortune  of  another, 

tlje  coroner  must  speedily  inform  one  or  more  of  the 

justices  of  the  same  county  thereof.(a) 

The  form  of  a  warrant  for  summoning  the  jury  of 
in(]u:^st  must  be  as  follows,   viz. 


Form  of  war-  f  To  citlicr  of  the  constables  ofL. 

rant  for  s...„.  Li-  ».J    K ,  ss.  | .      j      couuty  of  R.   Greeting: 

"  In   tlie  name  of  the  state  of  Ncw^-IIampshire, 
you  are  hereby  required  to  summon      ■     good  and 

law  ful  men  of  said to  appear  before  me  one  of  the 

coroners   of  R .  at  the   dwelling-house  of  , 

(or  at  a  phiee  called ,)  within  the  said  town  of  L. 

on ,  at of  the  clock  in  noon,  then  and 

tluM'c    to  inquire   ii|)on  a  view    of  the   I)ody  of 
then  lying  dead,  how  and  in  what  manner  he  came  to 
his  dvatli.     Fail  not  herein    at   your  peril.     Given 

iinrlc!-  u\\  haixl  and    seal,  ;*(  1j.    in  said    county 

I  his  (lav  of  ,  A.  D. 

«  A.  B." 

Form  of  the.  Oalh  to  he  adminislered  to  Jurors. 

Formofjurors  *•  You  holciimly  swcai',  that  you  will  diligently  in- 
quire,and  due  presentment  make  in  behalf  of  this  state, 
lioM  in    what  iuaiiucr \\  ho  lies   here  dead,  came 

(i)  St.  N.  II.  i:>o,  131,  n:. 
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to  liis  death ;  and   that  you  will   delivei'   up   to  inc    coRosti. 

one  of  the  eoroners  of  this  eounty  a  true  inquest 

thepeof,  according;  to  such  evidence  as  shall  be  laid 
before  you,  and  according  to  your  knowledge.  So 
help  you  God." 

Form  of  the  Oath  to  he  administered  to  the  Wilnesses. 

You   solemnly   swear,    that   the   testimony  which  Form  of  oath 
you  shall  give  to  this  inquest  concerning  the  death  of  °^  ^vitnesses. 

here  lying  dead,  shall  be  the   whole  truth,  and 

nothing  but  the  truth.     So  help  you  God." 

Form  of  the  Inquisition. 

^'  State  of  New-Hampshire,   R.  ss. 

"  An  inquisition    taken  at  L.    within  the  county  Form  of  ia- 

of  R the day   of in  the   year  of  our  i"''''^'""- 

lord before    me  A.    R.     gentleman,  one  of   the 

coroners  of  the  said  county  of  R. upon  the  view 

of  the  body  of  then  lying  dead,  by  oaths  of  ■ 
good  and  lawful  men,  who  being  sAvorn,  and  charged 
to  inquire  for  the  said  state  when,  how,  and  by  what 
means  the  said  — —  came  to  his  death,  upon  tlicir 
oaths  do  say,  (Jiere  insert  how^  where,  when,  and  by 
what  instrument  he  was  killed;  and  if  it  appears  that- 
he  was  murdered  by  a  person  known,  then  the  inqui- 
sition must  conclude  tims)  '«  and  so  the  jurors  afore- 
said do  say,  that  the   said in  manner  and  form 

aforesaid,  the  aforesaid ihen  and  there  of  his 

malice  aforethought  did  kill  and  murder,  against 
the  peace  and  dignity  of  this  state  and  the  laws  of 
of  the  same."  (If  it  appears  to  be  self  murder,  the 
inquisition  must  conclude  thus.)  **  And  so  the  jurors 
aforesaid,  upon  their  oaths  aforesaid  do  say,  that  the 

said in    manner   and   form   aforesaid  then  and 

tliere  voluntarily    and  feloniously  as   a  felon  of  him- 
voL.  ir.  *1 
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CORONER,  self  did  kill  and  m^der  himself  against  the  peace 
and  dignity  of  the  state."  (If  it  appears  that  the 
death  was  by  misfortunct  then  the  inquisition  must  con- 
clude t/iKs."  "  And  so  thejurors  aforesaid,  upon  their 

oaths  aforesaid  do  say,  that  the  said in  manner  a- 

foresaid  came  to  his  death  by  misfortune."  Tf  the 
death  was  occasioned  innocently,  hy  the  hands  of  any 
other  person,  the  inquisition  must  conclude  thus;)  *<  the 
jurors  aforesaid,  upon  their  oaths  aforesaid  say,  that 
the  aforesaid  D.  H.  the  aforesaid— —  by  misfortune, 
and  contrary  to  the  will  of  the  said  D.  H.in  manner  and ' 
form  aforesaid  did  kill  and  slay.  In  witness  whereof 
the  said  jurors  have  hereunto  set  their  hands  the  day 
and  year  abovesaid. 

L.  M. 
N.  O.  ^c. 

In  witness  of  all  before  written,  the  said  coroner 
hath  hereunto  set  his  hand  and  seal  the  same  day 
and  year.  (6) 

A.  B.        [L.  S.1 


(i)  St.  N.  H.  133,  154.. 
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XIV.  CONSTABLES. 

WHENEVER  the  select  nren  of  any  town  shall  constable. 
issue  their  warrant,  directed  and  delivered  to  any  Constables 
constable  of  such  town  in   due  time,  him  i*equiring^"J'^^^^|'*j"   ^ 
to  warn   the  inhabitants  of  such  town,  qualified  by  by  warrant 
law  to  vote  in  toAvn-raeeting,  to  meet  in  such  meeting,,),'^  ,  * 
and  in  which  warrant  is  inserted  the  time  and  place 
of  holding  such  meeting,  and  the  intent  and  design 
thereof,    and   the    subject   matter  of  the  business, 
matters  and  things  to  be  considered   and  acted  upon 
thereat,   it  is  the  duty  of  such  constable   to  post  up  Manner  i 

r-         *■  1  J'         1  making  sv 

an  attested  copy  oi  such  warrant  at  the  meeting  house,  narnin;; 
or  some  public  place,  fifteen  days  before  the  day  of 
holding  such  meeting,  or  to  give  pei'sonal  notice  the 
like  number  of  days  before  such  meeting,  (unless 
in  cases  where  other  and  different  notice  is  by  lavr 
prescribed  and  directed)  or  otherwise  notify  and 
summon  the  inhabitants  in  such  way  and  manner 
as  they  at  a  legal  meeting  have  agreed  upon.  And 
such  constable  must  return  such  warrant  at  the  place 
and  at  the  hour  for  holding  such  meeting,  with  his 
doings  thereon  to  tlie  town  clerk,  or  in  liis  absence 
to  any  of  the  select  men  to  be  acted  upon. (a) 

And  if  ten  or  more  freeholders  in  any  town,  signify 
their  desire  in  writing  to  the  select  men  to  have  a 
matter  or  thing  inserted  in  a  warrant  for  calling  a 
town  meeting,  it  is  their  duty  to  insert  the  same 
in  the  next  warrant  they  shall  issue  for  a  meeting, 
or  call  a  meeting  for  the  express  purpose  of  consider- 
ing thereof,  if  the  same  should  be  required ;  and  in 
case  the  select  men  unseasonably  neglect  to  call  a 

{n)  St.  N.  H.  200. 
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CON«TABr,E. 


Must  warn 

tovv'n  meet- 


meeting,  or  to  insert  such  article,  the  sixth  part  of 

the  legal  votes  in  any  such  town  may  apply  to  a  justice 

of  the  peace  within  the  same  county,  who  may  issue 

his  warrant  under  his  hand  and  seal,  direeted  to  any 

ing  by  war-    constahlc  of  the  towu,  directing  and  requiring  him 

justice  of  the  to  warn  the  inhahitauts    of  such  town,  qualified  to 

peace.  \otc  00  towu  affairs,  to  assemble  at   such  time  and 

place  in  such  town  as  such  justice  shall  order,  and 

for  the  purposes  in  such  warrant  expressed,  and  the 

same  notice  must  he  given  and  return  thereof  made 

as  in  other  cases.(fc) 

Penalty  for  And  if  any  constable  shall  in  any  of  the  particulars 
aforesaid  neglect  his  duty,  he  shall  for  each  offence 
forfeit  and  pay  the  sum  of  ten  pounds  to  any  inhabit- 
ant of  the  town  Avho  will  sue  for  the  same  in  the 
court  of  common  pleas  in  the  same  county,  the  one 
half  to  the  use  of  the  town,  the  other  half  to  the 
use  of  the  prosecutor.(c) 

Must  also  When  upon  any  emergency  a  venire  shall  be  issued 

warn  a  meet-  u         .^ 

ing  lor  draw-  to  any  towu  or  parish  clerk,  for  jurors  to  be  drawn 
u"di"from^^  immediately,  such  town  or  parish  clerk  must  order 
♦ownorparishthe  constable  or  constables  of  such  town  or  parish  to 

clerk 

warn  a  meeting  of  the  inhabitants  of  such  town  or 
parish  forthwith,  for  appointing  jurors.(rf) 

Must  serve        Constables  must  also  serve  warrants  issued  by  cor- 
rantsfo^j^iry.^''**"^'''  ^^^^  summoning  jury  of  inquest,  and  for  neglect 
therein  will  forfeit  the  sum  of  forty  shillings.(e) 


(!,)  St.  N.  II,  200. 
(c)   Ibid, 
(t/)  J  bid.   109. 
(e)  Ibid.   132. 
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XV.  OATHS. 


Oaths  to  he  taken  by  Sheriffs,  Coroners,  and  their 
Dcptities. 

<«  I,  A.  B.  do  solemnly  swear,  that  I  will  bear  faith      oaths. 
Jtnd  true  allegiance  to  the  state  of  New-Hampshire,  ,)ath  of  aUe- 
and  will  support  the  constitution  thereof.     So  hclp^^'^"^^' 
me  God.^' 

**  I,  A.  B.  do  solemnly  swear  and  affirm,  that  I  Avill  Oa«h  of  office 
faithfully  and  impartially  discharge  and  perform  allrorouersand 
the  duties  incumbent  on  me,  as  ,  according  to  "^'"'^''^'^"" 

•^        tits. 

the  best  of  my  abilities,  agreeably  to  the  rules  and 
regulations  of  this  constitution,  and  the  laws  of  the 
state  of  New-Hampshire.     So  help  me  God.''(a) 

Oath  of  Constable. 

"  You  do  solemnly  swear,  that  you  will  faithfully  For  oonsta« 
and  impartially  discharge  and  perform  all  the  duties 

incumbent   on  you  as ,  according  to  the  best  of 

your  abilities,  agreeable  to  the  rules  and  regulations 
of  the  constitution  and  laws  of  the  state  of  New-Hamp- 
shire. So  help  you  God."(b) 


(a)  St.  N.  H.  20. 
(f>)  Ibid.  99. 
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XVI.  FEES. 

SHERIFFS  may  demand  and  take  the  following 
fees,  viz. 

For  service  of  a  writ  or  summons,  or  scire  facias, 
either  by  reading  it  to  the  defendant,  or  leaving  a 
copy  for  each  defendant,  twenty-three  cents. 

For  serving  of  a  writ  of  attachment,  with  or  without  a 
summons,  for  each  defendant,  twenty-three  cents. 

For  a  bail  bond,  to  be  paid  by  the  person  bailed, 
seventeen  cents. 

For  the  service  of  a  writ  of  possession,  the  same  as 
the  service  of  the  original  writ  on  which  it  was 
obtained,  with  poundage  for  the  cost  as  in  perso- 
nal actions. 

For  levying  executions  in  personal  actions  and  extents, 
for  the  first  fifty  dollars,  two  and  a  half  cents  on 
the  dollar. 

Fcr  the  second  fifty  dollars,  two  cents  on  the  dollar. 

For' all  sums  from  one  hundred  dollars,  to  three 
hundred  tlollars,  one  cent  on  the  dollar. 

For  su!ns  above  three  hundred  dollars,  a  half  cent 
oil  the  dollar. 

The  poundage  on  extents  to  be  taken  in  the  same 
paper  bills,  no(cs,  orders,  or  certificates,  as  the 
aame  extents  issued  for. 

For  travel  for  the  service  of  each  writ,  execution, 
or  extent,  (hree  cents  per  mile,  the  travel  to  be 
computed  froiu  the,  place  of  service  to  the  oHice, 
place  or  <<Mnt  to  which  the  writ  is  returnable,  by 
the  way  most  eommonly  usedj  and  when  there  arc 
several    persons  in   the   same  Writ,  execution    ov 
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extent,  upon    wliom  it  is  served,  the  travel   shall       ""' 
be  computed  from   the  remotest   of  them,  and  no 
more  he  allowed  for  travel  than  if  it  had  been  ser- 
ved on  the  remotest  person  alone. 
Provided,  that  no  more  tlian  fifty  miles  travel  shall 
be  allowed  the   sheriff  or  other  officer  serving  any 
writ,  execution  or  extent  in  any  case,  the  travelling 
fees  and  fees  of  service  to  be   endorsed  on  the  writ 
in  mesne   process ;  and  no   more  shall  be  allowed  in 
any  case  than  is  so  endorsed,  and  also  the  fees  for 
service,  poundage  and  travel,  on  executions  and  ex- 
tents, shall  be  particularly  set  down  and  expressed 
thereon. 

For  summoning  witnesses,  each,  seventeen  cents. 
For  serving  a  writ  of  execution  for  partition  of  real 

estate  on  a  judgment  of  court,  eighty-three  cents 

per  day. 
For  travel  and  expenses  four  and  an  half  cents  per 

mile. 
For  every  trial,  eleven  cents,  to  be  paid  with  jurors 

fees. 

For  every  default,  six  cents. 

For  attending  the  grand  jui-y,  thirty-four  cents  per 
day. 

For  attending  petit  jury,   twelve  and  a  half  cents 

each  case,  to  be  paid  with  jurors  fees. 
For  dispersing  venires,  four  cents  each,  to  be  paid 

out  of  the  county  treasury. 
For  dispersing  proclamations,  four  cents  each,  to  be 

paid  out  of  the  county  treasury. 

Consfdble''s  fees  for  service  of  writSf  warrants  and 
executions,  and  for  travel,  the  same  as  to  sheriff. 

Gaolers,    for  receiving   any  prisoner  into  custody, 
twenty  five  cents. 
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FEES.  For  discharging  each  prisoner,  the  like  fee  twenty- 
five  cents. 

For  each  prisoner's  diet,  one  dollar  and  twelve  cents 
per  week. 

Coroners  for  serving  writs,  the  same  for  travel  and 
service  as  <o  the  sheriff. 

For  everv  trial  where  the  sheriff  is  concerned,  eleven 
cents,  to  he  paid  with  the  juror's  fees. 

For  taking  an  inquisition,  one  dollar  and  fifty  cents. 

To  the  foreman  of  the  jury,  fifty  cents. 

To  other  jurors,  forty  two  cents  per  day. 

And  for  every  ten  miles  travel,  twenty  cents. 

To  ihe  constahlo  his  expenses  in  summoning  the 
jury  of  inquest  and  attendance,  sixty-seven  cents 
per  day. 

All  fees  attending  the  inquisition  or*  the  death  of 
any  person,  to  he  paid  out  of  the  estate  of  the  decea- 
sed, and  in  want  thereof  hy  the  county  treasurer, 
the  same  heing  adjusted  and  allowed  by  the  court  of 
common  pleas. 

If  any  person  or  persons  shall  demand  and  take 
any  grcntcr  fees,  for  any  of  the  services  above  men- 
tioned than  what  is  above  allowed  to  be  taken,  he 
or  they  will  forfeit  and  become  liable  to  pay  to  the 
person  or  pej'sons  who  shall  sue  for  the  same,  the 
sum  of  thirty  dollars  for  every  such  offence,  to  be 
recovered  by  action  of  debt  in  the  court  of  common 
pleas,  besides  being  liable  to  an  action  for  damages, 
by  and  for  the  party  injured,  to  recover  back  the 
sum  or  sums  so  unlawfully  taken. (a) 


(»)St,  N.  II.   112,  1H<. 


CHAP.  V. 


statute  regulations  in  the  State  of  Vermont. 


I.    APPOHSTMEJSrT  AND  GENERAL  DUTY. 

THE  ffovernor,  and  in  his  absence  the  lieutenant  ^ppo'^tmi 
governor,  with  the  council,  (a  major  part  of  whom, 
including  the  governor  or  lieutenant  governor,  are  a^j^*^^ 
quorum,)  may  appoint  and  commission  all  officers, 
except  where  provision  is  otherwise  made  by  the  con- 
stitution or  some  statute.(a)     A  sheriff  must  be  an- How  opnoint- 
nually  appointed   in  each   county,    at   every  stated  mj^sioned. 
session  of  the  legislature,  and  must  receive  a  com- 
mission from  the  governor  certifying  him  to  be  duly 
elected  or  appointed  according  to  the  constitution, 
and  authorizing  him  to  execute  the  office;  but  before  To  become 
he  enter  upon  the  execution  thereof,  he  must  become  """'*" 
bound  by  recognizance  to  the  treasurer  of  the  county 
of  which  he  is  sheriff,    before  the  chief  judge  of 
the  county  court,  and  in  case  of  the  death  or  absence 
of  the  chief  judge,  before  one  of  the  assistant  jud;;es, 
with   two  or   more    sufficient    sureties,    freeholaers 
within  the  state,  in  the  sum  of  ten  thousand  dollars, 
for  the  faithful  discharge  and  perforn.ance  of  the 
duties  of  his  office,  and  every  part  thereof,  and  "^"st  ^^^^^  ^^^.^ 
also  take  the  oath  of  office  before  the  judge  takingoath  of  office. 
I 

(«)  St.  V.    I.  37,  OS. 
VOL.    IT.  42 


DUTY. 
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such  recognizance,  whicli  must  be  certified  on  his 
commission ;  and  all  acts  of  any  sheriff  before  he 
shall  have  been  so  qualified  are  null  and  void.(6) 
Tenure  of  his  When  SO  appointed  and  qualified,  the  sheriff  holds 
his  office  until  another  is  appointed  and  qualified  ac- 
cording to  la\v.(c) 

Camirt  hold       No  person  can,  while  he  holds  the  office  of  sheriff^ 
the  «nvc  ot  1iq](J  either  the  office  of  governor,  lieutenant  governor, 

GoveMjor,&c.  ^  o  '  o  ' 

judge  of  the  supreme  court,  treasurer  of  the  state* 
member  of  the  council,  member  of  the  general  as- 
sembly, or  surveyor  general.  Nor  is  any  person 
holding  any  office  of  profit  or  trust  under  the  au- 
thority of  congress  eligible  to  tlic  office  of  sheriff.(tl) 
Must  (ake  He  must  also  before  he  enter  upon  the  execution  of 
oath  of  aiie-   jjjg  ofiicc,  take  and  subscribe  the  oath  or  affirmation 

gaiice  to  the 

btate.  of  allegiance  to  the  state,  unless  he  shall  produce 

evidence  that  he  has  before  taken  it.(e) 

His  powers        Each    sheriff  thus    appointed,   commissioned  and 

generally.  qualified,  bas  witliin  his  county  full  power  to  serve, 
and  execute  all  lawful  writs,  processes,  and  precepts 
to  him  directed,  issuing  from  lawful  authority,  and 
to  do  all  tilings  pertaining  to  tbc  office  of  sheriff,  and 

May  oppoiiit  may  appoint  such  number  of  deputies  in  his  county 

"^  '*^*         as    I  be  judges  of  tlie   county  court  in   such  county 

sliall  froiii  lime  to  time  limit  and  direct,  which  de- 

Their power*. puties  may  scrve  all  processes,  and  do  all  acts  gene- 
v,\\\\  whicli  the  sheriff  is  empowered  or  required  by 

Their  acts,     |a\v  to  <I()  ;ind  pcrfoDn.    And  all  the  acts,  doings  and 

&.C.  his  aclx,         ^  _  11..  ,1  •  11. 1 

,s:,-.  returns  of  such  deputies,  must  be   signed  by  them 

respect ivrly   ;is  dcj)u(y   sheriff,  and   sliall   be   taken 
;»u(l  ilecmcd  as  the  act  of  the  .sheriff  appointing  them. 


(A)  St.  V.    I.    CO'i 
(r)   Ibid.    II.   3'2. 
(</)  St.  V,  I.  42. 
W  Ibid.  AQ,  43. 
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The  shcriflT  is  in  all  tliinj^s  amcMiuhh'  and  rcs[)onsi-*pfo^'''MF.>i' 
blc  for  tlic  conduct  of  his  deputies  in  office,  and  may       dl iv. 
take  bonds  or  other  suHicient  security  to  indemnify  ^^^"^"^^^ 

•'  *'  She  nil  ri;- 

lum  against  the  acts  or  defaults  of  each.     Every  de- sponsible  foi 
puty  sheriff  must  before  he  proceed  in  (he  execution  ^'„Y  J'    ',"i^^ 
of  his  ©fRce,  cause  his  deputation  and  oath  of  olfice ''"'"' 

Jjepiiiy    she- 

certified  thereon,  to  be  recorded  in  the  eounly  clei'k'snH  to  be 

office  of  the   same  county,  and  if  the   sheriff  shall *^^"["' ^",^ 

before  such  deputation  expires  dismiss  such  deputy, and  oaiii  ot 

or  revoke  any  such  deputation,  such  revocation  mustej. 

be  recorded  in  such  county  clerk's  office,  and  all  the 

acts  and  doinj^s  of  such  deputy  sheriff,  acted  and 

done  before  his  deputation  and  oath  of  office  shall 

have  been  so  recorded,  arc  null  and   void  in  law. 

And  no  sheriff  is  amenable  criminally  for  the  conduct  sherifl  nut 

of  his  deputy,  other  than  for  fines  and  amercements  „]"'.",'^y '^j^r" 

for  ncjclect  of  dutv.ff )  actsofdepu- 

Sheriffs  may  also  in  their  respective  counties,  on  sieriiTs  may 
special  occasions,  at  the  risk  of  the  plaintiff,  depute  e'ai  deputies. 
any  meet  person  to  serve  any  particular  writ  or  pro- 
cess, which  deputation  must  be  entered  on  the  back 
of  such  writ  or  process,  and  may  also  depute  some 
meet  person  or  persons  to  serve  warrants  in  criminal 
cases,  when  either  the  interest  of  the  community  or 
the  exiffcnces  of  the  case  may  require  it.     And  when  T)o\n^^  of 

^  .  ^i'<^'''  deputies 

any  person  is  deputed  to  serve  a  writ  or  process  on  „„i]er  oait. 
uny  special  occasion,  and  he  makes  oath  before  some^^'"^- 
justice  of  the  peace,  or  in  open  court,  that  he  truly 
and  faithfully  served  the  same  according  to  his  en- 
dorsement thereon,  and  that  he  did  not  fill  up,  make, 
or  alter  such  writ  or  process,  and  such  oath  is  certi- 
fied thereon  by  the  authority  which  administered  the 
same,  such  service  is  good  and  valid  in  law.(^) 


(/•)  St.  V.  1.307,  308. 
(-)  Ibid.  308,  509. 
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APPOINTMENT      Each  sheriff  has  power  within  his  county,  hy  hinv 

piTv        sell  or  deputy,  to  preserve  the  peace,  and  to  sup- 

o.^'^'^    press  with  force  and  strons:  hand,  when  tlie  necessity 

SliKuns  to  be  *  . 

coi.j,eiiatois  of  the  casc  requires  it,  all  tumults,  riots,  routs,  and 
Jo  ^lyp^^g**^*'' other  unlawful  assemblies,  and  may  apprehend  with- 
riot>  and  ap- out  wariaiit  all  sucli  pcrsoHs  as  he  may  find  so  as- 
wiiiout  -.var-  sensbleu  m  dis(urbance  ol  the  peace,  and  cause  them 
ia:|t  persons  ^^  appear  bcforc   some  iustice  of  the  peace,  to  be 

iinlawiuHy  . 

assenibied.     dealt  With  as  the  law  directs.(/j) 

Shpr.ff  and        Every  sheriff  and  otlier  officer,  in  the  execution 

may  rtquire  01  his  oihcc  lor  the  preservation  of  the  peace,  or  lor 

aid,  &c.        apprehending  or  securing  any  person  or  persons  for 

violating  the  sauje,  or  for  any  other  criminal  matter 

or  cause,  may  require  suitable  aid  and  assistance, 

rer.aityon    and  if  any  pei'son  being  of  age  and  ability,  when  so 

ne-iect.        required  neglects  or  refuses  to  give   such  aid   and 

assistance,    such  person  or  persons,    on   conviction 

thereof,  before  any  court  proper  to  try  the  same, 

shall    pay  a  fine  not  exceeding  thirty  dollars  and 

costs  of  prosecution,  to  and  for  the  use  of  the  county 

iDoaseof      in   which  the  offence  is  committed-     And  if  great 

tiol?   .M-iff,"   opposition  be   made  against  the   sheriff,   or  deputy 

&c.i..jy  raise siieiiff,  in  executinff  anv  lawful  writ  or  process,  such 

militia.  o        .  i 

shei'iff  or  deputy  sheriff  may  with  the  advice  of  two 
justices  of  llie  peace,  one  of  whom  must  be  a  coun- 
sellor, judge  of  the  supreme  cour<  of  judicature,  or 
judge  of  the  county  court  in  the  same  county,  and 
.  such  oihei-  justice  as  may  be  present,  raise  the  nii- 

lilia  of  the  county,  or  siicli  part  thereof  as  they  may 
judge  expedient,  who  must  aid  and  assist  such  sheriff 
iiidpmi.iiKd    in  (he  execution  of  such  precept:  and  if  any  person 

if  any  be  kil-  ,  •      n     i  .  .,.  'i      n     i 

i^,j_  or  persons  vho   shall    be   so   in  opposition   sliall   be 

wounded  or  Killed,  the  sheriff  or  dejuity  sheriff,  and 
the  militia,  and  every  of  them,  shall  be  indemnified 


CO  St.  V.  I.  CO". 
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and  held   cuiltless.      And  all   military  officers  and  atoimment 

.„,  AND  CENEUAL 

soldiers  must  obey  the  commands  oi  such  slieritl,  or      j.ltv. 
deputy  sheriff,    under  penalty  of  a  fine  upon  each  j^j'^j^^^j]!'^ 
officer  not  exceeding  fifty  dollars,  and  on  each  soldier  cers  and  foi- 

,.  ,  *,,  .,,  .  «  (liers  to  obey 

not  exceeding  twenty  dollars,  Avith  costs  ol  prosecu- ^,,g,.i(^^  ^^f 

tion.CO  PenaUyfor 

^  -'  disobeuieiice. 

Every   sheriff  in   tiic  day   time   may   enter   and  Sheiiffsi.i  tie 

.       ,  1      .1  1.  ^1  1  •        !•     (lav  time  may 

search    houses,    buildings,    or  other   places   in   nis^g^rciiiioubes, 
county,  in  which  there  is  any  person  or  persons  for^^- 
the  apprehension  of  whom  in  matters  of  delinquency, 
or  of  a  criminal  nature  he  has  a  warrant  or  precept 
from  any  proper  autliority.     And  to  search  for  any 
goods  or  chattels  stolen  or  purloined,  in  any  houses, 
buildings,  or  other  places  wliere  sucli  goods  or  chat- 
tels are  or  may  be  supposed  to  be  lodged  or  secreted, 
by  virtue  of  any  legal  precept  or  m  arrant  issued  for 
that  purpose  by  proper  authority ;  and  every  person  Penalty  foi 
who  shall  refuse  such  sheriff,  or  deputy  sheriff,  en- [^^^^^^jl'f^*'^'" 
trance  into  his  house,  building,  or  other  place,  or  into  houses, 
threaten  him  if  he  do  enter,  or  shall  abuse  him  or 
his  assistants  after  they  shall  have  entered,  although 
by  force,  or  shall  prevent  his  making  search  in  eifher 
of  the  cases  aforesaid,  every  such  person  being  duly 
convicted  thereof,  shall  forfeit  and  pay  a  fine  not 
exceeding  sixty  dollars,  to  and  for  the  use  of  the 
county   in  which    the  offence    shall   be    committed. 
And  the  sheriff  or  his  deputy,  may  not  return  that 
he  cannot  execute  his  precept  or  warrant.(j) 

If  at  the  day  appointed  for  the  holding  any  county  siurirt  > 

..  n    -t        '     t  Ol  ji  J.    pott'ff  to  ad- 

court,  neither  of  the  judges  of  such  court  be  present, j,„„„  p,^„„;y 

the  sheriff  of  the  same  county  may  adjourn    said*^^"'*- 

court  from  day  to  day  until  one  of  the  judges  be 


(0  St.  V.  I.  509,  310.  55^. 
'•,,)  Ibid.  31!. 
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.APPOINTMENT  prescnt.(/i')      And  if  at  the  day  appointed   for  the 
^'"dutT"^  holding  of  a  session  of  the  supreme  court  of  judi- 
'^"^^^'^^    eature,  neither  of  the  judges  thereof  be  present,  the 
court'frSm'"*' sheriff  may  adjourn  said  court  from  day  today,  until 
•lay  to  day.    q^^^  of  the  judges  shall  be  present.     And  if  neither 
of  the  judges  shall  be  able  to  attend  at  the  com- 
mencement of  a  session,  the  sheriff  of  the  county, 
by  virtue  of  a  written  order  to  him  directed,  may 
adjourn  such  court  to  the  next  stated  session,  or  to 
such  day  antecedent  thereto,  as  in  such  order  shall 
be  appointed. (I) 

siierifThas         The  sheriff  of  each  county  has  the  custody,  rule 

SVaou^and  and  keeping,  and  charge  of  the  gaol  or  gaols  in  his 

1.V1S0113.         county  and  of  the  prisoners  therein,  and  must  keep 

the  same  either  by  himself,  or  a  deputy  gaoler,  for 

whose  acts  and  doings  he  shall  be  responsible.^??!) 


<'nnstai)ies         Coustablcs  arc  chosen  by  tlie  freeholders  and  in- 

whenat 
thosen. 


when  and  how  jjj^jjj^j^j^^j^  of  the  scvcral  organized  towns,  in  their 


annual  town  meeting  in  the  month  of  March,  or  at 
an  adjournment  of  such  meeting,  in  the  month  of 
April,  next  succeeding,  or  in  case  of  a  vacancy  of 
that  office,  or  Mant  of  such  an  officer,  in  any  parti- 
cular town  at  a  lawful  town  meeting  called  for  the 
purpose  of  filling  such  vacancy,  or  adding  the  con- 
Must  be  stable  Avantcd,  in  any  other  month.  And  such  con- 
**^'^"''  stable  when  chosen  must,  before  he  enters  on  the 

duties  of  his  office,  be  sworn  to  a  faithful  discharge 
of  the  same,  which  oath  may  be  administered  by  a 
justice  of  the  peace,  the  town  clerk,  or  one  of  the 
rirst  ronsta-  sclcct  men.  And  tbe  person  chosen  first  constable, 
[.'^^^'"^^.^'''■(and  tbe  otbcrs,  if  the  town  so  direct,)  must  also, 
])(forc  he  enters  on  tbe  duties  of  his  office,  execute 


(A)  St.  V.   I.  52. 
(/)  Ibid.   56. 
(m)  Ibid.  309. 


SHERIFF,  CORONER  &  CONSTABLE.  355 

a  bond  with  sufficieat  sureties  to  the  select  men  of  A^oiNTMrsr 
the  town  for  the  time  beint;,  and  their  successors  in"*  ^uvi^y.'^^^ 
office,  conditioned  that  the  person  so  chosen  shall    '-*'V"*^ 
and  will  faitlifully  execute  the  offices  of  constable 
and  collector  for  such  town,  for  the  year  ensuing,  and 
that  he  shall  at  all  times  save  harmless  such  town 
from  all  damages,  costs,  and  charges  which  may  in 
any  manner  accrue  to  said  town,  from  the  default^ 
laches  or  neglect  of  such  constable  and  collector. 

The  town  clerk,  a  select  man,  or  justice  of  the  Town  clerk, 
peace,  may  administer  the  oath  of  office  to  c^nsta- ,^^jg*j° ^^^"'^f. 
bles  when  chosen,  and  when  so  sworn,  they  continue  office. 
la  office  until  the  next  annual  meeting  for  the  choice 
of  town  officers,  or  until  others  be  chosen  and  sworn  in 
their  room,  except  in  cases  wherein  the  law  otherwise 
directs.     When  a  constable  is  chosen  he  may,  if  pre- when  chos- 
sent,  be  notified  thereof  by  either  of  the  select  men,!"?  f"  ^^fl' 

•'  ^  ficially  notifi- 

the  town  clerk  or  the  moderator,  and  must  in  opened  of  iuch 
meeting  declare  his  acceptance  or  refusal ;  but  if  ab-  vei'banV^or  ^"^ 
sent,  such  notice  must  be  in  writing,  under  the  hand'"  ^^ri^'n?^ 
of  at  least  two  of  the  select  men,  to  appear  within  six 
days  before  the  town  clerk,  or  one  of  the  select  men 
for  the  time  being,  and  take  the  oath  of  office. 
Which  notice  must  be  served  by  a  constable  of  the 
town,  by  reading  the  same  in  his  hearing,  or  a  copy 
thereof  left  at  his  usual  place  of  abode.  And  every 
person  not  by  law  exempted  from  serving  in  such 
office,  able  in  person  to  execute  the  same,  who  sh;ill 
after  such  notice  given  in  open  town  meeting  refuso 
or  neglect  for  the  space  of  one  hour  to  serve  therein, 
or  take  the  oath  of  office,  and  every  person  who  re- 
fuses or  neglects  for  the  space  af  six  days  after  the 
service  of  such  written  notification,  or  for  the  space 
of  six  days  after  he  shall  have  returned  to  bis  dwel- 
ling house,  in  case  of  absence  out  of  (own,  at  (he 
time  of  such  service,  (o  appeal*  and  accept  such  office. 
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riPPoiKTMEM  and  take  such  oathj  and  in  ease  the  same  is  taken 

'"  °DuiY.       hefore  any  other  person  than  the  town  clerk,  to  file 

""^^'"'^    a  certificate  of  his  havina:  so  taken  it  with  the  town 

Penalty  for  '^ 

nor  taking  tha  clerk,  forfeits  a  fine  not  exceeding  thirteen  dollars, 

"^^^^'  to  the  treasury  of  the  town,  unless  it  be  made  to 

appear  to  the  justice  before  whom  the  case  is  tried, 

that  the  person  so  cliosen  is  thereby  unreasonably 

oppressed,    or  that   others   are  unjustly   exempted. 

Constables     And  cvcry  constable,  within  ten  days  after  the  receipt 

must  return        «  ,  .  .„         . 

notifications  01  such  Written  notification  to  serve  on  any  person 
to  town  clerk  gjgg^gjj  ^^  ^jj„  towu  officc,  must  return  the  same  with 

in  ten  days,        ^  '' 

under  penalty  his  doings  thcrcou  to  the  towu  clcrk  of  such  town 
ars.   £^p  ^YiQ  time  being,  and  for  neglecting  his  duty  therein 
is  subjected  to  a  fine  not  exceeding  ten  dollars,  to 
the  treasury  of  such  town.(«) 

Constables  in  All  constables  in  their  respective  towns,  have 
thesamepow-^^*'  same  powers  as  are  by  statute  given  to  she- 
er? and  are  li- riffs,  and  are  subject  to  the  same  penalties  and 
ifTs.  under  the  same  liabilites  as  sheriffs  in  their  respec- 

tive counties.     And  every  person  opposing  constables 
in  the  execution  of  their  office,  is  liable  to  the  sairte 
pains  and  penalties  as  for  so  opposing  sheriffs. (o)  But 
^°M"  ^'^''^,'Sio  constable  mav  apprehend  or   arrest  the  body  of 

without  writ  .11  ,j 

or  warrant,    any  pcrsou  by  tlie  command  of  a  justice  of  the  peace, 
without  a  warrant  in  writing  thercfor.(p) 

Sheriff  must  When  tliree  or  more  persons  meet  or  assemble 
aTtniuif'^''^'"*^^*^*^^  together  with  intent  to  do  an  unlawful  act 
•  rid  make      with  forcc  and  violence  against  the  person  of  another, 

pioclanialion.  •      j  i  •  i  *  •  j      t 

or  against  his  goods  or  possessions,  or  to  do  any  un- 
lawful act  against  the  peace,  or  to  the  manifest  ter- 
ror of  (he  people,  ti\evy  slioriflT,  deputy  sherifl',  and 
constable,  must  on  notice  or  knowledge  of  any  such 


(n)  SI.  V.   I.  411,  415,  413. 
(o)   Ibid.    311,  31  J. 
U>)  Ibid,  312. 
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unlawful  and  riotous  assembly,  repair  to  the  place  AiPoiNTMENr 
where     such    assembly  is,    and    after    coiuraaniing       i^tTY. 
silence  with  a  loud  voice,  make  proclamation  nearly    ^-^^v^"^ 
as  follows,  namely: 

*•'  In  the  name  of  the   state  of  Vermont,  I  com- P"''"' ^^  P''°- 

111  !•  III.  •■!  clamatiou. 

mand  all  persons   being;  assembled,  immediately  to 
disperse  themselves,  and  depart  to  their  habitations, 
or   to  their   lawful   business,    under  the   pains  and 
penalties  of  the  law.**     And  if  the  persons  so  assera-  How  to  pro- 
bled,  or  anv  three  or  more  of  them,  shall  after  nro-"^;'  "s^'"''^ 

'  «  '1  such  as  coM- 

elamation  made  continue  together,  and  not  disperse  tinue  together 
themselves,  every  sheriff,  deputy  sheriff,  or  consta-^a^Jon!" 
ble  present,  and  every  other  person  or  persons  com- 
manded by  such  sheriff,  deputy  shei-iff,  or  constable, 
which  command  either  of  them  may  lawfully  give, 
must  seize  and  apprehend  such  persons  so  unlawfully 
and  riotously  assembled,  and  continuing  after  pro- 
clamation so  Diade,  that  tliey  may  be  proceeded 
with  accordina:  to  law.     And  if  any  of  the  persons  so^^  P^""^""^  '^^" 

®       .  ,        .  *  sistins;  he  kil- 

unlawfuliy  and  riotously  continuing  together,  to  the  led  or  wound- 
number  of  twelve,  for  the  space  of  one  hour  after  ^j  ''5,i^it[e,'s. 
the  making  such  proclamation,  shall  happen  to  be  kil- 
led, maimed  or  hurt,  in  dispersing  or   apprehending, 
or  in  indeavouring  to   disperse   or  apprehend  them, 
by  reason  of  their  resisting,  the  person  or    persons 
dispersing  or  endeavouring  to  disperse  or  apprehend 
them,  every  such  sjieriff,  deputy  sheriff,  or  constable, 
and  all  and  singular  the   persons  aiding  or  assisting 
them,  or  any  of  them,  shall  severally  be  discharg- 
ed,   freed  and    indemnified    from   any    bill,    com- 
plaint, indictment  or  action  that  may  be  commenced 
against   him  or  them,  on  that  account.     And  if  any  Penalty  for 
Xierson   forcibly,    wilfully,    or  knowingly  oppose  or ^'^'J,'^"fi'"=  .^. 
obstruct  any  person  or  persons  who  shall  begin  or  at- kins;  proda- 
tempt  to  make  such  proclamation,  whereby  the  same 
shall  not  be  made,  or  after  such  attempt  and  o])struc- 
voL.  ir.  *3 
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ArPOlNTMENT 

AND  GENEHAL 

DUTY. 


lion,  shall  continue  together  and  not  disperse,  each 
and  every  person  so  offending  shall  he  punished  by 
fine,  not  exceeding  one  hundred  dollars,  or  he  im- 
prisoned not  exceeding  six  months.(g) 

Every  sheriff,  deputy  sheriff,  or  constable,  within 
their  respective  precincts,  must  receive  every  in- 
Iiabitant  of  the  state  charged  with  the  commission 
of  any  crime,  who  may  be  tendered  to  him  by  any 
sheriff,  deputy  sheriff,  or  other  proper  officer,  belong- 
ing to  any  of  the  neiglibouring  states,  who  shall  have 
a  warrant  from  proper  authority  to  deliver  such  in- 
liabitant,  and  him  or  her  forthwith  cause  to  appear 
before  some  justice  of  the  peace  of  tliis  state,  to  he 
examined  in  the  premises,  as  the  case  may  require.(r) 

Sheriff,  Sec.        Whcu   any  sheriff,    deputy  sheriff,    or   constable, 
removed  from  gijaji  [^g  rcmovcd  ffom  or  resign  his  office,  he  may 

office  to  exe-  '^  ^  j 

cute  precepts  and  sliall  cxccutc  all  writs  and  precepts  in  his  hands 
ai)(s.  j^^^jjg^j^^g  qC  sueh  removal  or  resignation.(s) 

Not  to  appear  t\Tq  s],eriff,  deputy  sheriff,  or  constable,  shall  be 
or  fill  writs!  suffered  to  appear  in  any  court,  or  before  any  justice 
of  the  peace,  as  attorney,  or  counsel  to  any  party 
in  any  suit,  nor  be  allowed  to  make  any  process,  or 
fill  up  any  writ,  declaration  or  complaint,  or  draw 
or  make  any  plea,  except  in  his  own  casesj  and  all 
such  acts  done  by  either  of  them  shall  be  void.(t) 

Penalty  for        And  if  any  person  or  persons  not  being  a  sheriff, 

fice'ot'siie-    deputy  sheriff,  or  constable,  or  other   officer  whose 

nff,  &c.        duty  it  is  to  keep   the  peace,  or  apprehend  persons 

'  for  violating  the    same,  shall   falsely  pretend    to  be 

any  or  either  of  said  officers  for  any  purpose  whatever, 

and  shall  presume  to  act  as   such,  or  to  require  .  r.y 

(v)  St.  V.  I.     3A8,  3i9,  SGO. 
(r)  Ibid.    314. 
(0   Ibid.     314, 
CO  Ibid.     313. 
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other  person  or  persons  to  assist  or  aid  Iiim  in  any  ai  iointment 
matter  or  thing  belonging  to  a  sheriff,  or  any  such 
officer  so  assumed,  he  shall  upon  conviction  of  any 
such  ftffence  forfeit  and  pay  a  fine  not  exceeding  two 
hundred  dollars,  according  to  the  nature,  aggra- 
vation and  circumstances  of  the  offence,  at  the 
discretion  of  the  court  before  whom  the  conviction 
shall  be  had,  one  moiety  of  which  to  the  use  of  the 
eounty  where  the  offence  was  committed,  and  the 
other  to  him  or  them  who  shall  sue  for  and  recover 
the  same.(M) 


A  high  bailiff  is  appointed  in  each  e«unty  annually.  High  Baiiifl, 

when  aiulh 
appoiiiteJ. 


at  the  stated  session  of  the  legislature,  in  the  samcl*'l"!,'i^°' 


manner   as  the  sheriffs  are  appointed,  and  continues 
for  the  same  time  in  office  as  sheriffs  of  the  several 
counties  ;  his  duty  is  to  serve  all  writs  and  processes 
for  and   against  the    sheriff.     And    when    any  writ,  i^''*  office  and 
processor  execution,  issuing  from  proper  authority,  ^"  ^* 
is  directed  to  the  high  bailiff  against  the   sheriff  of 
the  county,  the  high  bailiff  may  take    and  confine  in 
the  gaol,  in  the  same  county,  the   body  of  any  such 
sheriff,  and  while  such  sheriff  shall  be  confined  either 
within  the  walls  or  liberties  of  the  prison  on  any  such 
process,  or  in  case  the  office  of  sheriff  become  vacant 
by  death,  removal,  or  any  other  way,  the  high  bail- 
iff has  all  the  powers  of  the  sheriff  in  keeping  the 
peace,    suppressing   riots,    serving  writs,    precepts, 
and  other  processes,   and  the    same   power  in  safe 
keeping  the  gaol  or  gaote  in  such  county,  admitting 
to  bail,  assigning  bail  bonds,  as   the  sheriff  of  such 
county  by  law  has,  until  such  sheriff  shall  be  released 
from  such  confinement  by  payment  and  satisfaction  of 
the  sum  for  which  he  was  iraprisoned,or  until  releas- 
ed by  his  creditor  or  creditors,  or  by  order^of  law  c 

(;/)  St.  V.    I.     313. 
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ANOINTMENT  and  until  sucli  slicriff  siiall  Inivc  procured  from  one 

AS  D  GENERAL         «,.,«.  rt  i 

DUTY.  01  ttie  judges  oi  the  county  court  oi  such  county,  a 
'--^^'y^^  certilicate  making  known  that  such  sheriif  is  free  from 
such  his  imprisonment ;  and  has  caused  the  same  to  be 
recorded  in  the  county  clerk's  office  of  such  county, 
and  has  delivered  the  same  to  the  high  baililF  of 
such  county,  Avho  must,  on  receiving  such  certificate  . 
deliver  up  the  custody  of  the  gaol  of  such  county, 
together  Avith  the  prisoners  therein,  to  such  sheriff," 
and  such  high  bailiff,  in  case  the  office  of  sheriff 
become  vacant,  by  death,  must  perform  all  and 
singular  the  duties  aforesaid,  until  the  vacancy  be 
filled  according  to  law  ;  and  is  under  the  same  liabi- 
lities, and  subject  to  the  same  penalties  as  is  by  law 
inuJ'ore.r  P^ovidcd  in  case  of  sheriffs.  And  the  person  appointed 
sworn  and  un- high  bailiff,  must  before  he  enter  upon  the  execution 
of  his  office,  be  commissioned  and  sworn,  and  give 
bonds  in  the  same  manner  as  is  directed  in  the  case 

fees. 

of  sheriffs  ;  and  is  allowed  the  same  fees  for  services 
^*^J.^PP°'"'^as  are  allowed  by  law  to  sheriffs^  and  may  appoint 
such  number  of  deputies  and  gaolers,  when  necessary, 
as  the  judges  of  the  county  court  shall  advise,  who 
shall  have  the  same  powers,  receive  a  deputation, 
and  be  sworn  in  tlie  same  manner  as  is  directed  in 
cases  of  deputy  sheriffs.  High  bailiffs  are  also  ame- 
nable and  responsible  for  tlic  neglect,  default,  ability 
and  faithfulness  of  their  deputies  and  gaolers,  in 
the  same  manner  as  sheriffs  arc  amenable  and  accoun- 
tajblc  for  their  deputies  and  gaolers. (t>) 


SlierifT,   &c. 
to  Rue  re- 


MlltS. 


Any  person  may  demand  of  any  sheriff,  deputy 
r^i|)is  tor  sheriff,  or  constable  to  whom  he  may  deliver  any  writ 
or  process,  a  receipt  therefor,  under  his  hand,  in 
which  the  sum  or  thing  in  demand,  tlie  date  of  such 
writ  or  process,  and  of  its  delivery,  shall  be  contained, 
and  on  his  rcfusxl  to  execute   such ,  receipt,  others 

ft)  St.  V.    I.     314,    3^5,   317,  318. 
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present   may  set    their  hands  as  witnesses  to    such  ^^'|J'|,''™|;^J^ 
delivery;      And    all    slierifFs,    deputy    sheriffs,    and       :utv. 
constables,  must  receive    all  writs   at  any  times  and  ,y  ,y,.,,  ,^ .^ii 
places    within    their    respective   precincts,    ('^"^*^****^^'„'^''^^^^y^e 
they  can   sliow  reasonable    cause   to    the  contrary j  the  bame. 
and  must  execute  and  return  the  same,  agreeably  to 
the  directions  in  them  respectively  given. 

And   if  any  sheriff,    deputy   sherift',  higii   bailiff,  ^^"^^^tLg^'^r 
his    deputy   or  constable,  shall    wilfully  refuse    or '""kini;  false 
neglect   to  serve    any  such  writ   or  process  issuing 
from  lawful    authority,  and  delivered  to  him  to  serve 
and  execute,    or  shall  M'ilfully  neglect  to  make  return 
thereof,  or  shall  make  a  false  or  undue  return  thereof, 
such  officer  on    conviction   before  any    court  having 
cognizance  thereof,   shall  pay  a  fine    not  exceeding 
one  hundred  dollars,    according  to  the   nature  and 
aggi'avation  of  the  offence;  and  the  constable,  sheriff, 
or   high  bailiff,  who  shall  have   so   wilfully  refused 
or   neglected  to   serve  such  writ,  or  to   make  return 
thereof,  or  who  shall   have    made  a  false  or  undue 
return  of  such  writ  or  process,  shall  pay  to  the  party 
grieved   all  damages  thereby  in   any  Avay  sustained, 
with   costs  of  recovering  the  same.      And   all    pro- 
cesses served  by  any   sheriff,  deputy  sheriff,  or  con- 
stable, must   be  by   him   returned  to    the  court  or 
justice  to   whom  (hey  are   made  returnable,  before 
the   time    set   therein    for   the    appearance   of  the 
party,  (to) 


If  any  sheriff  or  constable  shall  neglect  or  refuse,  to  pay  (ledi 

,  1,. ,         .  tors  mollies 

on  demand  made  to  pay  to  the  creditor  in  any  execu-,.,„^,.,^,j  „„ 
tion,  his  agent  or  attorney,  all  such    sums  of  money  execution. 
as  such   sheriff  or  constable    shall  have  received  on 
such  execution,  he  shall  forfeit  and  pay  to  the  person 

(:e)  St.  V.   I.     312. 
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APPOINTMENT  to  whosc  usc  hc  received  such  money  Jifteen  pei'  cent. 

..,-...  interest  thereon,  so  long  as  he  shall  detain  the  same 
after  demand  made.(a?)  And  no  officer  shall  be 
allowed  any  fees  for  a  non  est  inventus  return  on 
any  writ,  precept  or  execution,  delivered  to  him.  to 
serve  and  return.(i/) 

Ko  appeal         j^q  appeal  or  review  shall  be'allowed  on  any  suit 

suits,  vs.  she- against    a   sheriff,     high   bailiff,  or   constable,    for 

iiff,  &c.        ^^^  executing  or  duly  returning  any  writ  of  execution 

to  him  delivered  to  serve,  in  cases   where  a  receipt 

was  given  by  or  demanded  of  such  officer  at  the  time 

Nor  on  suits  ^^  ^^^  delivery  tliereof,  nor  on   any  suit  brought  by 

brought  by     a  sheriff,  high  bailiff,  or  constable,  on   any  receipt 

'      '     or  writing  obligatory,  executed  for  goods  or  chattels 

seized   or  taken  by  virtue  of  any  writ  of  execution, 

or  on  mesne  process,  in   which   receipt  or  writing 

the  party  executing  the    same  promised  to  redeliver 

such  goods  or  chattels,  and  has  failed  of  performing 

^■or  against  accordingly.     And  no  appeal  shall  be  allowed  on  any 

Si*  °'    suit  brouglit  by  a  sheriff  or  high  bailiff  against  his 

deputy    or  sureties,    on   any  bond    executed  to  the 

sheriff  to   indemnify  him   against  any  act,  default, 

or  neglect  of  his  deputy.(») 


itni)ediny:  of-  Jf  any  pcrson  or  persons  sliall  impede  or  hinder 
puaisher  any  executive  officer,  acting  under  the  authority  of 
the  state  in  the  execution  of  his  office,  such  person 
or  persons,  on  conviction  thereof,  shall  pay  a  fine 
not  exceeding  two  hundred  dollars  each  to  the 
treasury  of  the  county  in  which  the  conviction 
is  had,  and  if  any  such  person  or  persons  be  not  of 
sufficient  ability  to  pay  such  fine,  and  the  costs  of 
prosecution,  the   court  may   assign   such  person  .or 

(x)   St.  V.  I.     313. 
(y)  Ibid.     314. 
(z)  Ibid.     54,  53. 
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persons  in  service  to  any  citizen  of  this  state  for ^^i^ointment 

*  ^  "  AND  CENERAI. 

SO  long  a  time  as  may  be  necessary  to  make  satis-      duty. 
faction    of    such  fine    and  costs.      And   on   convic-    '^^"^'"^^ 
tion  of  a  second  offence  of  the  like  kind,  the  person 
convicted,  in  addition   to  the  punishment  aforesaid, 
shall  he  imprisoned  in  some  jail  in  the   state  one 
whole  year. (a) 

Sheriflfs  &c. 

When   any   sheriff,   deputy  sheriff,    or  constable,  removed  from 
is  removed  from  or  resigns  his  ofliee,  he  must  execute  cute  precepts 
all  writs  and  precepts  in  his  hands  at  the  time  of  such  ''^  ^'''  '^^"^®* 
removal  or  resignation. (6) 

When  any  sheriff  is  imprisoned,  his  deputies  must  Deputies  of 
serve  and  return  all  writs  and  executions   delivered  ^^^^  Ltnff  in 
to  them,    within  three  days  after  the  day   of  such  certain  cases. 
sheriff's  commitment,  and  high  bailiff's  deputies  have 
like  power  to  serve  such   writs  as  are  delivered  to 
them  within  three  days  after  such  sheriff  is  restored 
to  the  exercise  of  his  office.(c) 

Every  sheriff,   high   bailiff,    constable  and  grand  sheriff,  &c. 
juror,  must  seize  every  stamp,  dye,  and  any  other  tool  jj^^^^q^^j^^^/ 
or  instrument  made  and  kept  for  the  purpose  of  coun-  Siting, 
terfeiting  coins,  and  the  same  immediately  convey  to 
some  proper  authority,  and  there  give  information  of 
the  place  in  which,   and  the  person  from  whom  such 
tools  were  taken.     And  every  officer  must  give  infor- 
mation  to  some  justice   of  the   peace,  of  any  place 
in  which  he  may  have  reasonable  cause   to  suspect 
any  such  tools  or  instruments  are  concealed,  or  coins 
are  counterfeited.(rf) 


(a)  St.  V.  I.     35  N  354. 
(i)   Ibid.     3U. 

(c)  Ibid.     3!S. 

(d)  Ibid.     345. 
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II.  PROCESS. 

PROCESS.  THE  ordinary   moile  of  process  in  civil  causes^ 

Process  in  ci-  ^"  ^'^^  county  coupts  ainl  Supreme  courts  of  judicature 
vii  cases,  by  witliisi    tliis   statc,    is    by    summons   or  attachment, 

siiiiinions  or 

attacijinent.  aci'oi  ding  to  prescribed  forms.  Every  such  Avrit 
Manner.  or  process  returnable  to  any  county  court  must  be 
signed  by  a  judge  or  clerk  of  the  same,  or  by  a  justice 
of  the  peace  of  the  same  county  ;  and  every  writ  or 
process  returnable  to  tlie  supreme  court  must  be  sign- 
ed by  a  judge  of  the  clerk  of  such  court.  All  writs 
and  process  signed  by  a  judge  or  cleik  of  the  county 
or  supreme  court,  as  well  original  as  judicial,  may 
run  into  any  county  or  place  in  the  state,  and  be 
there  executed  by  any  officer  to  whom  directed. 
Every  original  writer  process  returnable  to  either 
of  said  courts,  must  mention  the  court,  time,  and 
place  of  appearance,  and  contain  a  declaration  setting 
forth  the  cause  of  action,  according  to  due  form  of 
To  whom  (ii-laAv  ;  aud  every  writ  and  process  so  issued  must  be 
rectcd.  directed  to  the  sheriff,  his  deputy,  some  constable 

of  the  town  where  service  is  to  be  mjide,  except 
where  both  sheriff  and  constable  are  partii's  or 
interested,  in  which  case  the  writ  or  process  may 
be  directed  to,  and  service  made  by  the  high  bail- 
ifi',  or  an^  disinterested  constable  within  the  coun- 
ty, who  shall  be  therein  named.  And  in  case  no 
such  sheiifT,  deputy  shci'l/f,  or  other  proper  oilicer 
can  be  reasonably  had,  the  writ  or  process  may  by 
the  aullioi'ity  issuing  the  same  be  directed  to  an 
indifferent  pei'son,  being  named.  And  all  such  writs 
and  processes  must  be  served,  in  all  cases,  at  least 
When  served  t^>eive  days  before  the  session  of  <hc  court  to  which 
Ihcy  are  returnable,  including  Uiv  day  of  service. 
Rut  no  wi'it  in  any  c\\  il  cause  may  be  made  rcUirnable 
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to  any  adjourned  county  court.  And  every  writ  or  froces-;. 
process  issued  against  any  sheriff,  deputy  sheriff, 
high  hailiff  or  constable,  for  any  nonfeasance,  mal- 
feasance, or  misfeasance  in  their  respective  offices, 
must  be  served  at  least  eighteen  days  before  the 
session  of  the  court  to  Avhich  the  same  is  made 
returnable.  And  every  writ  or  process  against  any 
county,  town,  district,  society,  trustees,  proprietor?, 
or  other  community  or  corporation,  must  be  served 
at  least  thirty  days  before  the  session  of  the  court 
to  which  the  same  is  made  returnable,  (a) 

Writs  of  error  and   audita  querelas,  returnable  to  Writs  of  «r- 

,         .  J    ,  .     ,  ..     ,      ror,    and  au- 

the  supreme  court,  must  be  signed  by  a  judge  ol  the  ^ua  querelas. 

supreme  court,  who  must   also  take  security  on  each 

according  to  laAV  at  the  time  of  signing  and  allowing 

said  writs,  which  must  appear  thereon.     Writs  of  Habeas  ror- 

habeas  corpus  cum  caiisa^   issued  in   vacation,  must  p""" 

also  be  signed  by  a  judge  of  the  same  court.     Audita 

querelas,  returnable  before  any  county  court,  must 

be  signed  by  two  judges  thereof,  who  or  one  of  whom 

must  also  take  security  as  the  law  directs,  aad  minute 

the  same  on  the  writ. (6) 

Justices  of  the  peace  have  wi^Ai"  tl»s  respective 
limits,  jurisdiction  of,  to  hea'>  t'v  and  determine, 
all  pleas  and  actions  of  a  criminal  nature,  if  the 
lines  and  forfeitures  aj-  within  the  sum  of  seven 
dollars,  and  the  corpo«*l  punishment  shall  not  exceed 
ten  stripes ;  and  T-*iy  ^»nd  over  to  be  tried  in  tAe 
county  or  supj^"^^  court,  all  criminal  offenders, 
the  enormit'  of  whose  misdemeanors  siprpasses 
their  pow^'  to  try.(c)     And   every  justice  of   the 

(a)  St.  V.  I.     61,  62. 

(b)  Ibid.     57,  58. 

(c)  Ibid.     166. 

vol.  II.  ** 
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TRocEss.  peace,  may,  within  his  legal  limits,  hear,  try  anil 
J u^fi^^T^ie  determine,  all  pleas  and  actions  of  a  civil  nature, 
peace  may  is- /-Q^ijgj.  ^j^^^    actions    fop    slandei'ous    words,    false 

sue  pmofessci- ^  i       •  i  ,i  o 

vii  and  orimi- imprisonment,    replevin     above    the    sum  ot    seven 

htl  before  ^    dollars,  trespass  upon  the  freehold,  and  where  title 

themselves,    of  land  is  concerned,)   where    the  demand   does  not 

thatTurisdic- exceed  the  sum  of  thirty-three  dollars,  and  also  to 

^'°"*,  hear,  try  and   determine  on  all  specialties,  notes  of 

hand,  and  settled  accounts,  not  exceeding  the    sum 

of  fifty-three  dollars.(<f)     And   every  justice  of  the 

peace   within  his  jurisdiction  may    on   application, 

as  nearly  as  may  be  in  the  form  prescribed  by  law, 

grant  writs  of  summons,  attachment,  warrant,  and 

execution,  as  the  case  may  require,  directed  to  the 

sheriff  of  the  county,   his  deputy,  or  either  of  the 

constables  of  the   town   where  the  service  is  to  be 

done,  where   the   demand  of  the  plaintiff  doth  not 

exceed  the  aforesaid  sums,  taking  security  for  the 

cost  of  the   prosecution,  in  all  cases   where  by  law 

such   security  is  required   to  be  taken,    and   every 

Wilis  of       such  writ  of  summons  or  attachment,  must  be  served 

attachment    ^^  Icast  hix  days  bcforc  the   time  therein  appointed 

retuniabie  to  fQp  h^q   trial  ;  and  in   every  case  where    such  writ 

justices  when  *^ 

*fcived.  of  summons   o*  attachment  shall  be  served  in  any 

other  county,  difttvent  from  the  county  in  which  such 
trial  shall  he  liad,  tv^  same  shall  be  served  at  least 
twelve  days  before  the  time  therein  appointed  for 
trial.  And  every  such  wtJt  of  summons  or  attach- 
ment may  run  into  any  t^^xyn  or  county  in  the 
s*atc.(e)  And  all  such  writs  m.gt  be  made  return- 
able before  the  authority  Avhich  issu.^  t^g  same.rf) 

\vh«n  bonds     f«j,(,  Kutliority  issuing  any    process  A^hatever,  to 

lor  i-rDsecu-  ••'  o  v       *  ,,„^-^         ■, 

tion  muit  be  summon  Of  attach  any  person  to  answer  lir-fore  any 

given. 

(d)  St.  V.    I.  I6P.     - 

(e)  Ibid.    iT'l. 
{/)  Ibid.  ns. 
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*ourt  ill  the  state,  if  the  plaintiff  be  not  a  freeholder,    ,^^^^^^ 
or  if  a  freeholder,  but  residing  without  the  state, 
or  if  the  process  be  an  attachment  against  any  person 
or  persons  within  the  state,    must,   before    signing 
thereof  take  sufficient   security   to  the  defendant  or 
defendants,  by  way  of  recognizance  that  the  plaintiff 
or  plaintiffs  shall  prosecute  his,  her,  or  their  writ  to 
effect,  and  answer  all   damages  if  judgment  be  ren- 
dered against  him,  her,  or  them.     And  must  at   the 
same  time   make   a  minute  of   such  recognizance.  How  noted  on 
with  the  name  of  the  surety  orsueties,  and  the  sum*''^ '^'"'•' 
in  which  they  are  bound,  upon  such  writ,  and   sign 
such    minute,  and  if  any  writ  be  otherwise  issued, 
the  same  on  motion  shall  be  abated.(^) 

The  judges  of  the  court  of  chancery,  while  any  Court  oi 
bill  is  pending  before  them,  may,  on  sufficient  reason  Ij^^fy  j  J^^ 
being  shown,  and  verified  by  affidavit,  issue  a  writ^'i's  of  se- 

-  *       1  I  1  questrntion. 

of  sequestration  against  the  goods,  chattels  or  estate 
of  the  defendant  or  defendants  in  such  bill.  And 
such  writ  of  sequestration  must  he  served  in  the  same 
manner  as  in  case  of  attachment  on  mesne  process, 
and  the  estate  thereby  sequestered,  shaJi  in  like  man- 
ner be  holden  to  respond  the  decree  which  shall  be 
finally  made  on  such  bill.(/t} 

On  complaint  made  of  ft^reible  entry  info,  or  de-P'o<^es9ia 

*  "  .  forcible    t-n- 

detainer  of  lands,  tenen^ents,  or  other  /possessions,  iry  and  de- 
two  justices  of  the  prace,  one  of  whrfli  must  be  ^JXm'i^^J^j 
judge  of  the  coun</  court,  may  issj.e  a  warrant  in 
form  prescribe*^  by  law,  directed  to  the  sheriff  of 
the  same  co*nty  or  his  deputy,  commanding  him  to 
apprehend  tbe  person  against  whom  the  complaint  is 
made,  j)^id  to  bring  him  or  her  before  the  same  justi- 


ce) St.  V.   I.  7.». 
{h)  ibid.  117,  118. 
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ees  at  a  day  in  such  warrant  named,  -whieli  must  not 
be  less  than  six  days  from  the  time  of  issuing  such 
warrant,  and  at  a  place  therein  mentioned.  And  if 
the  sheriff  or  his  deputy  cannot  find  the  party  against 
whom  tlie  warrant  issued,  he  may  six  days  before 
tlic  time  appointed  for  returning  the  same,  leave  a 
true  and  attested  copy  of  such  warrant  at  the  usual 
place  of  abode  of  such  person ;  and  if  at  the  return 
of  the  warrant,  he  shall  not  be  able  to  find  or  ap- 
prehend the  person  against  whom  the  warrant  issued, 
he  must  make  a  return  of  such  facts,  and  that  he 
hath  so  left  a  copy  as  aforesaid,  and  when  the  same 
was  donc.(i)  / 


(0  St.  V.  I.  215,  216,  Sr 
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III.  SERVICE. 

ALL  writs  of  summons  must  be  served  on  the  de-    service. 
fendant  or  defendants,  by  delivering  him,    her  or^g^^^^^^ 
them,  a  true  and  attested  copy  of  such  writ,  with  writ  of  sum- 
the  officer's  return  thereon,  or  by  leaving  such  copy™**"^' 
at  the  place  of  his,  her  or  their  usual  abode,  with 
some  person  of  sufficient    discretion  then  resident 
therein;  and  if  there  be  no  such  person  with  whom 
such  officer  can  leave  such  copy,  he  must  then  lodge 
the    same  at  the  house  of  his,  her  or  their  usual 
abode,  in  sucli  situation  as  the  defendant  or  defend- 
ants will  most  probably  receive  it,  and  the  manner 
of  such  service  must  be  particularly  expressed  in  the 
return  made  by  such  officer. (a) 

When  any  town,   body  politic   or    corporate,   or  How  writs 
proprietors  of  common  and  undivided  lands,  trustees  ved on  towns" 
of  schools,  academies  or   colleges   are  sued,  anat-^^* 
tested  copy  of  the  writ  must  be  delivered  to  the  clerk 
of  such  town,  body  corporate  or  proprietors  of  com- 
mon and  undivided  lands,  or  trustees,  or  to  one  of 
the  principal  inhabitants  or  members,  thirty  days  be- 
fore the  sitting  of  the  court  to  which  the  same  is  re- 
turnable, or  left  the  like  number  of  days  before  the 
sitting  of  such  court  at  his  last  usual  place  ©f  abode. 
And  when  any  suit  shall  be  brought  against  the  in- 
habitants of  any  county,  the  same  must  be  served  on  ^''"'  iio^^  o* 

,  t(.^inties. 

the  state's  attorney  ior  such  county,  or  if  such  attor- 
ney be  interested  or  engaged  for  the  plaintiff,  on 
the  treasurer  or  sheriff  of  such  county,  in  tlie  same 
manner  as  is  directed  in  cases  of  suits  against  towns. 
&c.  (6) 

(a)  St.  V,  r.  62,  253,  254, 
(i)  Ibid.  233,  254. 
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stRvict.  AVrits  of  attachment  may  issue  against  the  goods. 
Wiiti  ut  at-  chattels  or  estate  of  any  persons,  and  for  wantthcreof 
tachnieut  o„  ^gainst  their  bodies.(c)  And  when  the  goods,  chat- 
tels, tels,  or  estate  of  any  person  or  persons  arc  attached 
at  the  suit  of  another,  a  copy  of  such  attachment, 
and  a  list  of  the  articles  attached,  attested  by  the 
officer  scrviag  the  same,  must  he  delivered  to  the 
party  whose  goods  or  chattels  are  so  attached,  or  left 
at  the  house  of  his,  her  or  their  usual  abode,  as  la 
the  service  of  summons,  and  if  the  person  or  persons 
whose  goods  arc  attached  be  not  an  inhabitant  or 
inhabitants  of  the  state,  such  copy  must  be  left  with 
his.  Iier,  or  their  agent  or  attorney,  if  any  be  known, 
and  for  want  thereof  at  the  place  wliere  such  goods 
or  chattels  were  attached,  and  the  service  thereof 
must  be  eertiiied  by  a  sworn  olliccv  who  executed  the 
attachment,  oi*  by  the  affidavit  of  some  disinterested 
uoods,  &c.  person  who  delivered  the  same.  And  the  goods  and 
l!eid.'°''  cliattels  so  attached,  must  be  holdcu  thirty  days 
from  the  time  iinal  judgment  shall  bo  rendered  in 
such  suit,  or  the  day  on  Mhich  first  by  law  the 
plaintiif  is  entitled  to  execution  without  leave  of  the 
court.  And  unless  the  plaintiff  shall  within  such 
term  of  tliirl  v  <l;iys  take  such  goods  and  chattels  in 
execution,  the  same  will  be  discharged  from  such 
[Mocess.  iiiid  \u'  no  further  liable  to  answer  such  judg- 
ment lh;in  though  (lie  same  had  not  been  attached. 
Mayi)eic-  ])ut  when  any  goods  or  chattels  are  so  attached  on 
lufiue  process,  the  defeudaut  or  defendants  may  re- 
ph^y  the  same,  und  any  person  authorized  to  issuo 
attachments,  may  on  ■.ipplic-.ition  of  such  defendant 
or  ilcfrndauts  issue  a  «ril  ol'  replevin  in  form  pre- 
scrilicd  hy  law,  dii'eeted  to  the  shcrilf  of  the  county,, 
or  his  deputy,  in  which  servico  is  to  be  made,  who 
must,  before  he  serve  the  same,  require  the  plaintiif  or 

(0  St.  V.  I,  54.  , 
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plaintiffs  in  such  replevin  to  execute  a  bond  to  the    "Eivice. 
phiintirt'or  plaintiffs  in  the  original  process,  >vith  suf-  si,,  nil  i..  tore 
iicient  surety  or  sureties  in  such  sum  to  (lie  vsihir  of'"  """"   '"" 

III    rep  *'Tiu 

which  atta<hnicnt  was  iliiectcd  to  he  made,  which  m"*t  take 
sum,    the  authority    sij^iiinij;  such   writ  of  replevin,''"'"'' 
must  truly  insert;  and  the   hond  so  taken  must  be 
conditioned  as  follows,  viz. 

<*  Whereas,  A.  B.  liath  caused  the  J2;oods  and  chat^Condiiion. 
tels  of  C.  D.  viz.  (one  horse,  cVc.  as  the  case  may  be,) 
to  be  attached  by  a  writ  of  attachment,  made  return- 
able to  the court,  next  to  be  holden  at ,  in 

the    county  of ,  on   the   day  of  next, 

and  by  the  precept  of  said  writ,  the  officer  serving 

the  same  was  commanded  to  attach  the  Milueof  

dollars;  and  whereas  the  said  C.  U.  has  pi-ayed  out 
a  writ  of  replevin  to  replevy  said  goods  and  chattels, 
directed  to  E.  F.  sheriff  of  (he  county,  or  his  jleputy; 
nowtlie  condition  of  the  above  ohligutiou  is  sucli,tlia(  if 
the  said  C.  D.  shall  return  the  said  goods  and  chattels 
to  he  replevied  to  him  by  virtue  of  said  writ,  so  that 
they  may  be  taken  on  an  execution  wliicli  may  be 
issued  on  a  judgment  within  sixty  days  from  (h»'  ren- 
dition of  the  same,  then  this  obligation  to  be  void, 
otherwise  of  force."  And  such  I)ond  being  executed, 
the  officer  must  cause  ivplevin  to  be  made,  and  must 
return  such  writ  with  his  doings  tJiereon,  together 
Avith  such  bond  to  the  clerk  of  the  court  to  which 
the  original  writ  of  aftachmeut  was  made  rqturnabh'. 
And  if  the  plaintiff  or  plaintiffs  shall  not  be  able  to  •^''^"«" ''?'•'*' 
recorer  satisfaction  of  the  judgment  which  may  becitut  bomi. 
rendered  on  such  bond,  if  prosecuted  within  one 
year  from  the  rendition  of  judgment  in  the  original 
action,  through  the  insutficirncy  of  the  jirincipal  or 
surety  or  sureties  in  such  bond,  the  officer  shall  be 
liable  in  an  action  of  the  case  for  just  damagcs.(rf) 

(d)  St.  V.  I.  02,  63,  67,  7'?,  73,    lOi. 
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SERVICE.  When  the  real  estate  of  any  person  or  persons  shall 
Attachment  ^^  attached,  a  true  and  attested  copy  of  such  attach- 
how  served    nicnt,  toiTcther  with  a  description  of  the  estate  taken, 

on  real  ei-  '      o  a  r 

tate.  must  he,  by  the  officer  serving  the  same,  delivered  to 

the  party  whose  estate  is  so  attached  or  left  at  his, 
her  or  their  dAvelling  place,  or  last  usual  place  of 
abode :  and  the  officer  making  such  service,  must  also 
leave  a  true  and  attested  copy  of  such  attachment 
together  with  a  description  of  the  estate  so  attached, 
\rith  the  town  clerk  of  the  town  in  which  such  estate 
lies,  or  in  the  county  clerk's  office  of  the  same 
county,  if  there  be  no  such  town  clerk :  and  if  the 
party  whose  estate  is  so  attached,  do  not  reside  within 
the  state,  such  copy  must  be  delivered  to  his,  her,  or 
their  agent  or  attorney,  if  any  be  known,  and  if  no 
such  tenant,  agent,  or  attorney  be  known,  a  copy  of 
such  writ  with  the  oilieer's  return  thereon,  lodged  in 
the  town  or  county  clerk's  office,  in  which  any  deed 
or  conveyance  of  such  estate  ought  by  law  to  be 
recorded,  shall  be  decreed  sufiicient  service,  and  the 

How  long  it    real  estate  so  attached,  shall  be  holden  five  calendar 

•hall  be   held  «  .  . 

by  Attach-     months  from  the  time  of  rendering  final  judgment  in 
'"*^"^"  such  suit,  computing  from  the  first  day  the  plaintiff 

is  entitled  to  execution  without  leave  of  court,  and  if 
the  plaintitr  tlo  not  Avithin  said  term  of  live  months, 
take  such  estate  in  execution,  (he  same  will  be  dis- 
charged, and  no  longer  be  held  b}'^  such  attach- 
ment, (r) 

On  the  body     When  the  body  of  any  defendant  or  defendants,  is, 

ot  the  defen-  '  .  .... 

dint.  or  are  taken  on  mesne  process  in  any  civil  action,  or 

suii,  or  warrant,  for  the  collection  of  rates  or  taxes, 
the  officers  erving  such  process  must  deliver  to  him, 
her,  or  them,  an  attrstcd  copy  thereof,  if  requested  j 
and  if  he,  she,  or  they,  do  not  procure  some  person 

('•)  St.  V.  1,  G3,  67,  104. 
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or  persons   to  become  surety  or  sureties  to  the  s;i<is-     "^''^itc. 
action  o  f  the  officer  serving  < he  same,  oi*  tlie  crc<Utor 
or  creditors  in  such  process,  by  such  surety  or  sureties 
endorsing  Iiis,    her,  or  their  names  on    tlie  back  of 
such  writ,  as  bail  tliereon,  or  such  defendant  or  de- 
fendants shall  not  discharge  his,  her,  or  their  bodies 
by  exposing  sufficient  property  to  secure  such  officer, 
he  must  commit  such  defendant  or  defendants,  op^Jay  commit 
debtors  to  the  gaol  of  the  county  in  which  such  de- 
fendant or  defendants  shall  have  been  so  taken,  or  in 
case  there  be  no  legal  gaol,  in  the  county,  tlien  to  the 
next  county  in  which  there   is  a  legal  gaol,  and  the 
keeper  of  such  gaol  must  receive  such  defendant  or 
defendants  ;  and  such  officer  must  deliver  to  the  keep- 
er of  such  gaol  an  attested  copy  of  such  attachment» 
with  his  return  of  commitment  tliereon,  and  the  keep- 
er of  such  gaol  shall  in  all  eases  be  liable  to  answer  for 
the  safe  keeping  of  such  prisoner  or  prisoners,    in  the 
same  manner  as  when  legally  committed  on  execution. 
But  if  the  plaintiff  or  plaintiffs  in  such  action    shall 
not,  within  fifteen  days  after  the  rendering  final  judg-  jj,^,^  ^ 
ment  thereon,   to  be   computed  from   the  first   day''o'Jeii. 
the  plaintiff  is  entitled  to   execution,  without  leave 
of  court,  charge   such   defendant  or  defendants  with 
execution,  he,  she,  or  they  shall  be  discharged  from 
confinement.  ^J 

And  no  suit  shall  be  prosecuted  against  any  officep^J|^^*)^"^°'''" 
orother  person  taking  bail  in  manner  aforesaid,  when '^•>i»,'fl»aii  are 
the  bail  at  the  time  of  taking  the  same,  Mas  amply 
sufficient.  And  when  the  surety  or  suredcs  shall 
have  endorsed  his,  her,  or  their  name  or  names  as 
bail  as  aforesaid,  the  officer  serving  such  writ,  must 
deliver  to  such  surety  or  sureties,  a  Jiail  piece  in  the 
form  following,  viz: 

(0  St,  V,  I.  ol,  G",  63,   10-V. 

VOX.   ir.  V5 
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sErvicE  state  of  Vermont, 

Form  of  boil  Couiity,  ss. tlic  — ^  day  of ^ 

piece  to  be    ^^  J) ^^  j^^  ^f j^  the  coiintv  of ,  IS  bailed 

delivered  by  .       « 

officer.  by  C.  D.  of in  the  county  of ,  upon  a  Vfvit  of 

attachment,  to  the  value  of  dollars,  returnable 

to  the court,  to  be  holden  at- — in  and  for  the 

county  of on  the         day  of        next,  at  the  suit 

of  E.  F.  demanding  dollars  (pounds,  &c.)  dama- 
ges, he  (slic  or  they)  having  endorsed  the  original  a& 
by  law  directed. 

Attest.     G.  H.  Sheriff,  &e; 

aiu'in?escoin-     ^^"*^  ^^^^^^  surctv  or  Sureties  may  at  all  times  com- 
mit princii.ai.  mi^  the  principal  to  gaol,  when  they  think  there  is 
danger  that  he  Avill  abscond,  be  out  of  the  way,  or 
lurk  in  any  other  county  ;  and  for  that  purpose  they 
^"'^  "^j^^"j.^may  obtain  a  warrant  from  any  judge,  or  justice  of 
Miat  purpose,  the  peacc  in  the  county  in  which  such  principal  shall 
reside  or  be  found,  to  take  his  body,  directed  to  the 
sheriff  or  his   deputy,    him  commanding   to  arrest 
such  surety  or  sureties  in  apprehending  such  princi- 
pal, and  when  taken,  such  officer  must  commit  him 
lo  the  keeper  of  the  gaol,  withit!  <be  county  in  which 
he  was  arrested  on  the  original  process,  or   in  the 
county  in  which  said  process  is  pending  or  was  made 
returnable,  agreeably  to  tlie  direction  in  his  warrant: 
and  tlic  keeper  of  the  gaol  must  receive  such  princi- 
pal, and  him  safely  keep  until  he  shall  procure  suf- 
ficient bail  to  the  satisfaction  of  the  shei'iff  to  whom 
the   warrant  shall    livive  been    directed,    or   to  the 
j)lain(iff  in  tbe  oi-iginul  pi  ucess,  or  until  such  princi- 
pal be  rc'iioved  or  discbarged  by  due  course  of  law. 
And  a  copy  of  such  warrant,  attested  by  the  officer 
executing   the  same,  sliall  be  sufficient  authority  to 
Hail  exoncr-^*^^''  gaoler.     And  such  bail  shall  in  no  way  be  hold- 
aied  if  <iehtnren  lo  auswcr  anv  judgment  tliat  may  be  rendered  on 

be  not    cbar-  -         ...        *    '  ,  ,  ,.  ,,.... 

ged  in  cxrru-  »uch  original  jnocess,  unless  the  creditor  shall  within 
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sixty  days  from  the  rendition  of  final  judgment  on     sermck. 

said  process,  cause  execution  issuing  thereon  to  hciioi,  witinn 

levied  on  the  ffoods,  cliattels,  orhody,  of  tlie  defend- ^''^ ''^^'*' "' * 

o        ^  '  J  ^  noil  est  le- 

ant or  defendants,  or  cause  a  return  oT  no7<  fst  m-tumcti. 

xtcnivis  to  be  regularly  made  tliereou,  which  execu- 
tion must  be  taken  out  within  thirty  days  f'*o"i  ^^le  ^^^[^g "^^.^^ 
time  at  which  final  judgment  is  rendered,  and  be  putom  in  bO 
into  the  hands  of  some  officer  proper  to   levy  and  ^^" 
serve  the  same.(^) 

All  writs  of  error,  writs  of  scire  facias,  writs  of  vviit  of  w- 
i'eview,  and  other  writs,  the  service  of  which  is  not'"°'^'  *^<^"^ 
particularly  directed  by  the   statute,  where  tlie  dc-of  leview.iio. 
fendant,  respondent,  or  party  upon  whom  service  is  "^ 
to  be  made  is  an  inhabitant  of  the  state,  or  an  occa- 
sional resident  therein,  must  be  served  in  tlie  same 
manner  as  writs  of  summons  are  to  be  served.     Bui 
when  the  defendant,  respondent,  or  party  on  whom 
service  is  to   be  made  is  not  an  inhabitant  of  the 
state,  the  service  must  be  made  on  his,  her,  or  their 
known  agent  or  attorney,  or  for  want  thereof  on  the 
attorney  in  the  original  action ;  and  when  no   such 
agent  or  attorney  is  known,    the  service  must  be 
made  by  leaving  a  true  and  attested  copy  of  such  writ 
with  the  clerk  of  the  court  to  Avljich  such  writ  is 
returnable,  at  least  twelve  days  before  the  session  of 
such  court.(/j) 

No  person  after  the  setting  of  the  sun  en  Saturday,  Wi  its  not  to 
until  after  twelve  o'clock  on  Sunday  night,  may  serve  sumby^or" 
or  execute  any  writ,  process,  warrant,  or  decree,  (ex-^'ie  eveuin?: 

1  ^      „  ,1.        before  or  af- 

cept  escape  warrants,  and  warrants  tor  appreiicndingte,. 
the  principal  in  favour  of  bail,  and  in  eases  of  troa- 


(^)St.  V.   I.  %5,  Q^i,  67.  I! I. 
CO  Ibid,  63,  64. 
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SERVICE,  son,  felony,  and  breach  of  llie  peace,)  and  any 
"■"^^^^"^  service  or  execution  of  any  writ,  bcc.  during  the 
time  from  sunset  on  Saturday,  till  after  twelve 
o'clock  on  Sunday  night,  is  null  and  void,  and  the 
person  making  such  service  is  liable  to  answer  in 
damages  to  the  party  aggrieved,  as  if  he  had  done 
the  same  without  any  writ,  process,  warrant,  order, 
judgment  or  decree.(i) 

/     (0  St.   V.  I.  278. 
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IV.  EXECUTIONS. 

EXECUTIONS  issued   in    this    sfatc,  run  in  the  execltion?. 
name  of  the  state   of  Ycrmont,  are    directed  to  the  Executions 
.sheriff  or  his  deputy  of  the  county,  or  cither  consta-''"^^  directed. 
ble  of  the  town  where  tljc   same  is  to  he  executed. 
Style,    "  By   authority   of    the    state  of   Vermont." 
Are   signed   by  the  justice  or    clerk   of   tlic    court ^'^""'" 
from  which  the    same  issue,    are  made    returnable 
within  sixty  days,  or  to  the  next  court,  (if  not  less 
than  sixty  days,)  express  the  nature  of  the  action  on 
which  they   respectively  issue,  and   the  attornies  of 
record  for   the  plaintiff  and  defendant  must   be  en- And  endorsed. 
dorsed  on  the  back  of  every  such  execution,  by  the 
authority  signing  the  same. (a) 

All  the   personal  estate  of  the  debtor,  except  one  wiiat  estate 
cow,  and  such  suitable  apparel,  bedding,  tools,  arms,  bie' to  e^xeou- 
and    articles    of  household  funiturc  necessary    for' ""'"'"^  "''*^ 

not. 

upholding  life,  and  even  those  if  turned  out  by  the 
debtor,(ft)  and  all  his  houses,  lands  and  tenements, 
belonging  to  liim  in  his  own  right  in  fee,  or  for  liis 
OAvn  life,  or  for  the  life  of  another,  paying  no  rent  for 
the  samc.(c)  And  all  liis  real  estate  held  in  joint- 
tenancy,  coparcenery,  or  tenancy  in  common,  Avith 
the  real  estate  of  other  persons,  and  all  the  rents, 
issues  and  profits  of  lands  and  tenements  leased  for 
life  or  years,  arc  liable  to  be  taken  in  execution, (d) 
as  is  also  the  body  of  the  debtor,  but  neither  his  body 
nor  real  estate  may  be  taken,  if  moveable  or  personal 
estate  of  his  can  be  found  sufiicicnt  to  satisfy  the  debt, 
damages  or  costs  in  the  execution,  but  for  want  of  such 

(«)St.  V.  1.94,  113,  II.  G:,6,  3SS. 

(Z»)  Ibid.  321. 

(f)  Ibid.  323. 

(d)  Ibid.  326,  3i7. 
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EXECUTIONS,  moveable    or    personal  estate,    the    creditor    may 
'"'^'^^"^    elect  to  take  either  the  body  or  real   estate  of  the 
debtor,  (c) 

"When  judgment  is  rendered  against  any  town, 
district,  parish  or  society,  execution  must  issue 
against  the  goods  or  chattels  of  the  inhabitants  of 
such  town,  parish,  district  or  society,  and  may  be 
levied  and  collected  of  the  s^me.ffj  And  when 
against  the  trustees  of  colleges,  academies,  schools, 
and  proprietors  of  common  and  undivided  lands, 
estates  or  interests,  execution  must  issue  against 
the  goods  and  chatties  of  such  trustees  and  propri- 
etors, to  be  levied  of  the  same,(^)  and  when  against 
the  inhabitants  of  any  county,  execution  must  issue 
against  the  goods  and  chattels  of  the  inhabitants 
thereof,  (/i) 

Officer  must  Every  sheriff,  constable,  or  other  officer,  to  whom 
of  receiving  any  exccutiou  sliall  be  delivered,  upon  the  receipt  of 
execution.  thesarae,must  withoutfee  endorse  upon  the  back  there- 
of the  day  of  the  month  and  year  when  he  received  the 
First  deiive-  game.     And  if  two  or  more   executions  are  delivered 

red  must  be  i^^i  nii-i 

lirst  levied,     to  the  sauic  pcrson,  that  which  was  hrst   delivercu 
must  be  first  satisficd.(j) 

How  served.      The  sheriff  or  other   officer  to  whom  a   writ  of 
execution  is  directed  and  delivered,  must  repair  to 

t^  Every  citizen  enrolled  and  providing  himself  with  arms,  ammuni- 
tion and  accoutrements  required  by  law,  holds  the  same  exempted  from  all 
suits,  distress,  execution,  or  sales  for  debt,  or  for  payment  of  taxes. 
And  during  the  term  of  ten  years  from  the  sixth  day  of  November  1 801 , 
110  sheep  or  lambs  are  liable  to  be  taken  on  execution,  unless  the  owner 
)iossess  ill  bis  or  herown  right  a  greater  number  than  ten,  but  if  mo>e> 
ten  only  are  ixempted.(  1  ) 

(1)  St.  V.  II.  131,  26. 

(e)  St.  V.  I.  322,  323,  354,  253. 
(/•)  Ibid,  301. 
(g)  Ibid.  302. 
(h)  Ibid. 
0);bid.  328. 
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the  debtors  usual  place  of  abode,  if  within  his  pre-  executioni. 

cincts,  and  demand   of  such  debtor  the  sum  in  debt, 

damages    or  costs,  contained  in  such  execution,  with 

all  legal  charges  of  serving  the   same,  and  upon  such 

debtor's  refusal  or  neglect  to  pay  such  sum  with  the 

costs  aforesaid,  the  officer  must  levy  the  same  upon  the  To  he  leTie.i 

proper  goods  or  chattels  of  such  debtor,   or  such  as  "JJj^^^  ^"'^ 

shall  be    sliown  him    by  the    creditor   or  creditors, 

excepting  as  above  one  cow,  and  such  suitable  apparel,  Except,  &c. 

bedding,tools,  arms  and  articles  of  household  furniture 

as  may   be  necessary  for  the   upholding  life,  unless 

turned    out  by   the  debtor  to  satisfy  such  execution. 

And  all  goods  and   chattels  so   levied  upon  by  such  Goods  &c. 

officer,  must  be  by   him  safely  kept,  at  the  expense  ^^'''^"  .to  •'•^ 

of  the  debtor,  until  they  shall   be  sold  as  the   law  before  sold. 

directs,  or  the  executions  shall  be  otherwise  satisfied. 

And  the  officer  must  forthwith  advertise   the   same,  ^'^  ^^  ^°^^  ^^ 

,  .  .  vendue,  and 

therein  enumerating  the  goods  or  chattels  so  levied  when. 
upon,  on  the  sign  post  of  the  town  in  which  they 
■\vere  taken,  (or  at  sucli  other  place  as  may  be  agreed 
upon  by  the  officer  and  debtor,)  and  the  goods  and 
chattels  so  posted,  are  to  be  sold  at  public  vendue 
at  such  sign  post,  (or  at  such  other  place  as  the 
officer  shall  think  most  advantageous  to  the  debtor,) 
at  the  time  and  place  tlicrein  mentioned,  which  may 
not  be  less  tlian  fourteen  days  from  the  time  of  set- 
ting up  such  notification.  And  if  witliin  the  time 
such  goods  or  cliattcls  shall  have  been  so  posted, 
the  owner  shall  not  redeem  the  same  by  otherwise 
satisfying  tlie  execution  and  the  officer's  costs  and 
charges  thereon,  such  goods  or  chattels  must  be 
sold  at  public  vendue,  to  the  highest  bidder  at  the 
place  of  salt»,  or  such  part  thereof  as  shall  be  sufiieient 
to  satisfy  the  execution  with  costs  thereon.  And 
the  monies  arising  upon  such  sale,  must  be  applied  overplus  to 
to  the  payment  of  the  charges  and  the  sutisi'action 
of  the   execution.     -And  l!)e  officer  must  rot  urn  (he 
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EXECUTIONS,  overplus,  if  any  there  be,  upon  demand  thereof  made  : 

^^'"^'^^    and   the   oflicer  serving  the    execution  must  make 

return  thereof  with  his  doings  thereon,  particularly 

describing  the  goods  or  chattels  taken  and  sold,    and 

tlie  sum  for  which  such  article  is  struck   off.     And 

Officers  gui!-if  any  officer  shall  be  guilty  of  any  fraud  or  collusion 

ty  of  fraud  tojjj  ^|jg  gcjjg  ^,j.   return,  as  before  directed,  he   will 

damages.       bc  liable  to  the  debtor  to  pay   him  treble  damages 

for  the  sum  so  defrauded,  to  be  recovered  by  action 

on  the  case,  with  costs.(fe) 

Property  ta-       But  if  any  sheriff,  constable,  or  other  officer,  shall 
ken  Oil  exe-  j^^y  an  exccution  on  property,  and  a  doubt  shall  arise 
the  owner  is  whether  the  right  ofsucli  pi'opcrty  be  in  the  defendant, 
pi'aJntHr'tV^  such  officcr  may  apply  to  the  plaintiff,  his  "attorney 
imiemiiify      ^f  rccord,  or  agent,  for  a  writing  of  iudemnification, 
Avith  sufhcient   surety  for  the   sale   of    the  property 
seized,  which  if  the  plaintiff,  his  attorney  or  agent, 
refuse  or  fail  to  make  and   execute  within  a  reason- 
able time  after  such  application,  the  sheriff  or  other 
oliicer  will  bc  justified  in  delivering  up  such  property 
to  the  party  from  whose  possession  the   same   was 
taken,  and  may  take    otlier  property,    or  the  body 
of  the   debtor,  and  for  want  thereof  may  return  a 
non  esL  inncniiis.{l) 

Kxeciition  Ik-  WIjcu  fijc  debtor  iu  execution,  his  agent  or  attdr- 
vifdouieai  ney  shall  not  expose  and  tender  personal  estate  suf- 
ficient to  satisfy  t!ic  execution  and  all  legal  charges, 
and  the  creditor  shall  direct  to  levy  the  execution 
upon  the  real  estate  of  the  debtor,  and  shall  have 
Must  be  tip- extended  it  thereon,  sucli  estate  must  bc  appraised 
praised  i.y  hv  three  judicious  and  disinterested  freeholders  of 
the  vicinity  in  (lie  town  or  phice  in  which  such  es- 
tate lies,  or  if  the  town  or  place  bc  a  party,  or  there 
be  no   freeholders  liviijg  tlierein,  tljcn   of  the  next 

(/.)  St.  V.  I.  321,r/.'>. 
(/)  Ibid.  J2S. 


>tale. 
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adjoiuiiig  town  or  towns,  one  of  whom  maybe  chosen  ^^J^^^^^- 

by   the  debtor  or   debtors,  one   by  the  creditor  or  chosen  by 

creditors,  their  attornies  or  agents,  and  the  other *^«  P**"^*'"- 

may  be  mutually  chosen  by  the  parties,  their  agents 

or  attornies  :   but  if  they  do  not  agree   on   a  third 

person,  or  if  cither  or    both  of  the   parties,    their 

agents  or  attornies    neglect  to   choose,    the   officer 

serving  the  execution  may  apply  to  some  justice  of 

the  peace  of  the  county  in  whicli  the  estate  lies,  who 

by  law  may  judge  between  the  parties  in  civil  causes, 

who  must  appoint  one  or  more  appraisers  as  the  case  Or  appointed 

may  require,  who  after  being  duly  sworn  by  such *JJ[/ji"^'J|,*;^'    ' 

officer,  must  appraise  such  estate  as  shall  be  shown 

them,  at  its  true  and  just  value  in  money,  to  satisfy 

the  same  execution  with  all  fees.     And  the  officer 

must  set  out  such  estate,  so  by  them  appraised,  by 

proper  metes  and  bounds,  or  describe  the  same  with 

as  much  precision  as  the  nature  and  situation  thereof 

will  admit.     And  such  officer  must  cause  such  exe- Execution 

(.  1  •        1    •  -ii  J.      u„  and  return 

cution,  with  a  return  ot  his  domgs  thereon,  to  be  j^^^^^  ^e  re- 
recorded in  the  record  of  lands  in  the  town  in  which  corded,  &c. 
such  real  estate,  houses,  lands  or  tenements  arc 
situate,  or  in  the  office  wherein  deeds  respecting  the 
same  are  required  by  law  to  be  recorded,  and  also 
to  be  returned  into  the  office  of  tlie  clerk  of  the 
court  or  justice  of  the  peace  from  which  such  exe- 
cution issued,  and  there  to  be  recorded.(7n) 

When  any  execution  shall  be  extended  on  rent,  How  to  pro- 
issues  and  profits  of  lands  and  tenements,  the  offi<;er"*^j,^y^5J,^gj 
so  extending  the  same  must  give  seizin  thereof  toon  rents,  &c. 
the  creditor  or  creditors,  his,  her  or  their  agenl  or 
attorney,  and  must  cause  the  tenant  or  tenants  there- 
of to  attorn  and  become  tenant  or  tenants  of  such 
creditor  or  creditors,  and  pay  the  rents  to  him,  her 

'w)  St,  V.   I.  32?,  52>. 

VOL.  ir.  i^ 
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rxEcuno:-.  or  tkcm  accordingly;  and  upon  refusal  thereof,  to 
^•^'"'^'^^  l^^jj,,j  gm,]^  tenant  or  tenants  out  of  the  possession 
thereof,  and  give  livery,  seizin  and  possession  of  the 
same  to  such  creditor  or  creditors,  to  hold  and  enjoy 
sucli  lands  and  tenements  until  such  execution  and 
the  costs  thereof,  with  legal  interest,  be  fully  satis- 
fied and  paid.(n) 

Exce-itioir  When  personal  or  moveable  estate  of  the  debtor 
'"'>''^^i''7^^' cannot  be  found  sufficient  to  satisfy  the  debt,  da- 

(Mi  the  budv  .  Ill  1     o 

of  the  debtoi  mages,  or  cost  in  the  executioa,  and  the  legal  lees 
SctliSed^^'^*'*^*'"'  an*l  *'»*'  creditor  or  creditors  do  not  elect 
to  gaol.  to  take   the  real  estate  t>f  the  debtor,  the   officer 

must  take  his  body,  and  him  or  hev  coiumit  to  the 
keeper  of  the  common  gaol  in  the  county  in  which 
the  execution  is  served,  and  the  debtor  must  there 
remain  until  he  or  she  shall  pay  the  debt,  or  da- 
mages or  costs  for  which  he  or  she  is  committed, 
with  the  officer's  and  prison  keeper's  fees  thereon,  or 
be  otherwise  discharged  by  order  of  law.  And  every 
officer  who  shall  commit  any  person  to  gaol,  by  vir- 
tue of  any  writ  or  warrant  of  distress  or  execution, 
must  deliver  a  copy  of  such  writ,  warrant  or  execu- 
tion, and  of  his  return  tliereon,  signed  by  such  offi- 
cer to  the  keeper  of  the  gaol,  which  copy,  so  delivered 
and  signed,  shall  be  sufficient  warrant  to  the  keeper  of 
the  gaol  to  receive  such  prisoner,  and  him  or  her  hold 
in  safe  custody  until  discharged  by  order  of  law.(o) 

If  there  he  Tf  thcrc  bc  uo  icgal  gaol  in  the  county  where  the 
j',"j,'g^^"'„|;"J,'J  debtor  in  any  execution  resides,  the  court  issuing  such 
v.is.iner  may  (jxecution  must  command  the  sheriff,  deputy  sheriff, 

Ix;  committed  ,  ,  ,  rf  ,  t  it  'i.      c 

inaiiy  (ounty  coustablc,  or  otbcr  officer  to  whom  tlic  Avrit  ol  execu- 
i.i  th^  state    jjjj^  j^  directed,  <o  commit  tlic  person  or  persons  men- 

by  diiccttoii  *  , 

ut'  the  court  tioncd  in  such  execution  to  any  gaol  In  any  county  in 

(w)  St.  V.   r.     5'-'6. 
(o)  Ibid.     323,  3j3. 
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ilie  state,  as  shall  by  the  court  be  considered  llie  most  execution. 
convenient;  and  the  keeper  of  the  gaol  in  such  conn- issuing  tiiu 
ty,  in  such  case,  is  to  receive  such  person  or  per- ^'''^'^^"'"'^" 
sons,  and  commit  or  keep  him  or  them  Avithiii  such 
gaol.     And  the  like  may  be  done  in  case  of  the  issu- 
ing of  any  other  Avarrant  of  commitment,  lawfully 
issued  by  any  court  of  justice  in  the  state.Qj) 

When  any  execution  is  delivered  to  the  sheriff,  Piaii.tiiY  ii, 
nonstable,  or  other  officer  of  any  other  county  than  „ame  agent 
that  in  which  the  creditor  resides,  suck  creditor,  or'"""^^^'" 

cases. 

his  attorney  of  record,  must  name  some  person  in 
the  county  in  which  the  execution  is  to  be  levied,  to 
be  the  agent  of  such  creditor  for  the  particular  pur- 
pose of  receiving  the  money  on  such  execution,  :ind 
for  giving  unto  and  receiving  from  the  sheriff,  con„ 
stable,  or  other  officer,  any  notices  which  may  be 
necessary  relating  thereto,  and  of  payments  made. 
And  notices  given  to  such  agent  shall  be  as  effectual 
as  if  made  or  given  to  the  creditor.  And  if  any 
creditor  or  his  attorney  of  record  shall  fail  to  appoint 
such  agent,  no  judgment  shall  be  entered  against 
the  sheriff,  constable,  or  other  officer,  for  the  non- 
payment of  the  money  mentioned  in  such  execution, 
unless  a  demand  thereof  shall  have  been  first  made 
of  such  sheriff,  constable,  or  other  officer  in  his 
county,  by  the  creditor  or  some  other  person  having 
a  written  order  from  him  :  nor  in  any  case  of  failure 
in  appointing  such  agent,  shall  the  sheriff,  constable, 
or  other  officer  or  prisoner,  be  obliged  to  give  notice 
previous  to  the  discharge  of  such  prisonei-,  or  upon 
his  taking  the  oath  of  an  insolvent  debtor. (ry) 

"When  any  iudgment  is  recovered  in  the  name  and  p'f ^"tion  •" 
for  the  use  and  benefit  of  this  state,  for  any  sum  or  state  to  bt 

(p)  St.  V.  I.     3-29. 
(q)  Ibid. 
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FXEcuTioN.   sums  ot*  money  in  any  of  the  courts  of  law  thereof, 
execution  reciting  such  judgment  shall  issue  thereon, 
which   shall  he  directed  to  such  officer  or  officers 
as  writs  of  execution  are  by  law  to  be  directed  to, 
Avho  shall  be  thereby  directed  to  levy  the  monies 
mentioned  and  expressed  in   such  execution,  of  the 
goods,  chattels,  and  estate  of  such  debtor  or  debt- 
ors, and  for  want  thereof,  on  his,  her,  or  their  body 
or  bodies,  and  to  commit  him,  her,  or  them  unto  the 
common  gaol.     And  in  all  such  cases,  the  sum  or 
§ums  of  money  mentioned  and  expressed  in  such  ex- 
ecution,   (where  the   same  can  be    done,)    shall   be 
Oi,  veal  cs-    satisfied  out  of  such  goods  or  chattels.     And  when 
awendue!° "  I'eal  cstatc  shall  be  taken,  the  officer  serving  such 
execution  must  give  public  notice  that  the  same  will 
be  sold  at  public  vendue,  mentioning  the  time  and 
place  of  sale,  by  posting  up  notifications   in  two  or 
more  public  places  in  the  town  or  place  in  which  such 
real  estate  lies,  if  the  same  be  inhabited,  thirty  days 
before  the  time  of  sale,  and  also  in  two   or  more 
public  places  in  two  adjoining  towns,  and  when  the 
sum  of  such  execution  levied  on  real  estate  as  afore- 
said,   amounts  to  two  hundred  dollars,    the  officer 
AiivpiUsed  in  cxccutiug  tlic  same  must  in  addition  to  such  notifi- 
a  newspaper,  ^,^^^^^Q^^^    causc  an   advertisement  of  the   time   and 
place  of  such  sale  to  be  published  in  some  public 
newspaper,  printed  in  the  county  in  which  such  real 
cstatc  lies,  tlirce  weeks  successively  before  the  day 
of  sale,  if  any  such   newspaper  be  there  printed ; 
but  if  not,  the  officer  uiust  causc  such  advertisement 
to  be  published  in  a  newspaper  printed  in  the  state 
the  nearest  to  the  county  in  which  such  land  lies. 
And  in  case  the  estate  so  notified  for  sale,  shall  not 
be  disposed  of  a(  the  time  and  j)lace  appointed,  the 
officer  must  adjourn  the  vendue  not  exceeding  three 
days,  and  so  from  (inic  to  time   until  the  sale  shall 
be  completed.     And  when  such  officer  shall  have  so 


SHERIFF,  CORONER  &  CONSTABLE.  S9B 


r.XF.CLiios, 


sold  such  real  estate,  he   shall  in  his  said  eapaeily 

make,  acknowledge,  and  deliver  to  the  highest  bidder ofn^.r.M^st 

a  good  and  suflicient  deed  or  deeds  of  the  real  estate  »'!,*^'^*'^''* 

so  sold,(r)  and  make  return  of  such  execution,  with 

his  doings  thereon,  according  to  the  directions  therein 

given. 


Whenever  execution  is  issued  against  any  tow  n,  Exerution  a- 

ti^iiii'^t  any 

tOTII,    &CV. 


district,  parish  or  society,  it  must  be  levied  of  Che  [^ ""'' ''*"^ 


goods  and  chattels  of  the  inhabitants  of  such  town, 
district,  parish  or  society,  and  when  any  execution 
is  issued  against  the  trustees  of  colleges,  academies, 
schools,  aud  proprietors  of  common  and  undivided 
lands,  estates  or  interests,  the  same  must  be  levied 
of  the  goods  and  chattels  of  such  trustees  iud  pro- 
prietors, all  in  the  same  manner  as  Avhen  executions 
are  levied  upon  the  goods  and  chattels  of  private 
debtors.  And  when  execution  is  issued  against  the  And  county 
inhabitants  of  any  county,  the  officer  to  whom  such  ' 
execution  is  delivered,  must,  before  he  proceed  to 
levy  the  same,  call  on  the  treasurer  of  such  county 
for  the  payment  thereof,  and  if  such  treasurer  shall 
not  pay  tlic  whole  amount  of  the  execution,  with  the 
legal  cost  thereon,  the  officer  must  proceed  to  lc\y 
and  collect  the  same,  or  such  part  thereof  as  shall 
remain  due  thereon,  of  any  of  the  inhabitants  of 
such  county.  But  the  officer  may  in  no  instance  levy 
or  collect  of  any  one  individual,  a  greater  sum  than 
one  hundred  and  fifty  dollars,  nor  a  less  sum  than 
twenty  dollars,  if  the  execution  exceed  the  kitter 
sum,  unless  it  be  to  satisfy  the  balance  of  such  exe- 
cution, with  legal  costs  thereon.  And  the  officer 
must  deliver  to  the  person  or  persons  from  whoim  he 
shall  receive  any  part  of  such  exeeulion,  a  certifi- 
cate specifying  the  particular  sum  he  may  so  Jiavc 

(r)  St.  V,   I.     329,  330. 
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EXECDTios.  received,  and  make  return  of  such  execution  accord- 
ing to  the  directions  thereof. 

Estate,  real  Goods  or  estate  attached  upon  any  writ  or  pro- 
aJ'tlEroT' *^<^ss,  pending  in  any  court  in  the  state  at  the  time 
mesne  pro-  ©f  ^j^g  death  of  either  party,  are  not  thereby  released 
though  the'  or  discharged,  but  are  lield  good  to  respond  the  judg- 
paity  die       ment  to  be  siven  on  such  writ  or  process,  in  the 

pending  the  ~  '  _ 

suit  except,  same  manner  as  if  such  deceased  party  were  living, 
*"  '^*  unless  in  a  case  of  insolvency  and  a  commission  is- 

sued, which  dissolves  the  attachment  from  the  time 
of  the  death  of  the  original  defendant,  and  operates 
a  return  of  the  goods  or  estate  attached. (i) 

Where  no  And  whcrc  uo  commission  of  insolvency  has  issued, 
i;isouIncy"is-^^®  ^^^^  cstatc  of  any  testate  or  intestate  is  always 
sues,  the  leaijiji^ljle  ^q  j,(j  taken  and  levied  upon,  bv  any  execution 

estate  of  auy  ,  .  ' 

testator  01  ill- issued  upou  judgment  recovered  against  executors  or 
to  ex'ecutio'a  administrators,  in  such  capacity,  for  the  proper  debts 
vs.  executors  of  the  tcstator  or  intestate,  and  the  proceedings  in 
nators.  levying  such  executions  on  such^estate,  must  be  the 
same  as  in  other  ordinary  cases  of  levying  execu- 
tions on  real  estate.(M) 

Court  of  When  any  final  decree  is  made  in  the  court  of 

^a^y^g^jfgg^..  chancery  against  any  party,  a  writ  of  execution  may 
ecution  to  issue  in  the  same  form,  and  in  all  things  have  the 
if  issued  by    Same  clTect,  as  writs  of  execution  on  judgments  at 

court  of  law.  law.(r) 

When  sentence  of  death  is  to  be  executed,  it  miist 
be  by  hanging  the  person  condemned  by  the  neck 
until  dead. (to) 


(/)  St.  V.  I.  Ul,  )42» 
(«)  Ibid.   141. 
(u)  Ibid.  117. 
(w)  Ibid.  348. 
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If  any  person  or  persons  neglect  or  refuse  to  per-  execution. 
form  any  sentence,  order  or  decree  of  any  judge  of  Process  from 
a  court  of  probate,  such  judge  may  issue  process  toj"'^?^ /^'^  P"^"- 
the  sheriff  of  any  county  to  take  and  imprison  suchecuted. 
person  oc  persons,  until  he,    she  or  they  perform 
such  sentence,  order  or  decree,  and  the  sheriff  to 
"whom  such  process  is  directed  and  delivered,  must 
cause  the  same  to  be  duly  executed,  and  confine  the 
person   or  persons  against   whom  such  process  was 
issued  as  in  execution,  until  he,  she  or  they  be  de- 
livered according  to  law.     And  if  any  sheriff  neglect 
his   duty   therein,    he   is   answerable   to   the   party 
grieved,  in  sucli  manner  as  he  would  he  answerable 
upon  process  of  the  like  nature,  issued  from  the  su- 
preme court  of  judicature. (a?) 

If  any  constable  or  collector  neglect  to  pay  into  the  state  treasur- 
state  treasury  any  tax,  by  the  time  prescribed  in  liiSgainsrueii^- 
"warrant,  the  treasurer  thereof  must  issue  his  extent  q"ent. 
to  the  sheriff  of  the  county  in  which  such  delinquent 
constable  or  collector  lives,  requiring  him  to  levy  such 
rate  or  tax,  on  the  sum  remaining  due  therin,  of  the 
goods,  chattels  or  estate  of  the  constable  so  neglect- 
ing, and  such  sheriff  must  forthwith  serve  such  ex- 
tent on  the  goods,  chattels  or  estate  of  such  constable, 
according  as  constables  are  to  serve  their  warrants,  * 
(giving  fourteen  days  notice  of  tlie  sale  of  suchcon- 
Scable's  or  collector's  goods  or  chattels  ;  and  if  real 
estate  be  taken  by  such  sheriff,  he  must  advertise  and 
sell  such  estate   in  the  same  manner,  subject  to  the 
same  term  for  redemption  as  allowed  in  case  of  the 
sale  of  lands  by  constables  for  the  payment  of  taxes,) 
and  must  pay  such  tax  so  collected  into  the  treasury, 
returning  the  overplus,  if  any  be,  to  the  constable  or 

*   Vide  how  served  by  sheriff, 
(r)  St,  V,  I.   l.iO,   151. 
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ixFcu  rioN.   collector,  after  deducting  the  like  costs  as  in  case  of 
executions :  but  if  the  sheriff  make  a  return  of  non 
est  inventus  on  such  extent,  the  treasurer  must  there- 
upon issue  his  extent,  directed  to  such  sheriff,  against 
tlie  goods  or  chattels  of  the  inhabitants  of  the  town, 
parish  or  district,  in  which  such  constable  or  collec- 
tor belongs,    and  such   sheriff  must  levy  and  collect 
the  same  as  aforesaid,  of  the  goods  of  the  select  men, 
or  any   of  the  principal   inhabitants  of  such  town, 
paiisli  or  district,  advertising  the  sale  fourteen  days 
as  aforesaid.     And  if  any  such  sheriff  neglect  or  re- 
fuse to  execute  any  such  extent  delivered  to  him,  a- 
gainst  any  constable,  collector,  town,  parish  or  dis- 
trict, or  neglect  or  refuse  to  return  such  extent,    or 
to  account  to  the  treasurer  issuing  the  same,  for  the 
sum   due  thereon,  within  sxity  days  from  the  time 
Tieasiirei's     gi|f.]j  gijerifl*   receives    such  extent,    such   treasurer 
liff.ii.wseiv- must  issue  his  extent  against  such  sheriff,  directed  to 
baiidi  ^'^^'  ^^^  ^^'S^'  bailiff  of  the  county  in  which  such  sherift* 
lives,  which  higli  bailiff  must   levy  and  collect  the 
same  of  the  goods,  chattels  or  estate  of  such  sheriff, 
(and  the  mode  of  notifying,  advertising  and  selling, 
and  time  of  redemption,  is  the  same  as  in  case  of  de- 
linquent constables,)  or  for  want  of  such  goods,  ehat- 
if  no  gaol  ill  tcls  or  estates,  he  must  commit   such  sheriff  to  the 
iII'hTiufii'    S'^°^  "^  ^""'*  county,  or  if  there  be   no  gaol  in  sucli 
must  com-     county,  to  the  gaol  of  the  next  county  where  there 
thet;Voi'of     sball  be  a  suflicient  goal,  and  must  leave   with  the 
the  next        gaolcr  a  copv  of  the  extent,  and  tl>c  sum  due  thereon, 

<;ouiity    liav-  . 

iiigasuffici-  together  with  his  fees  ;  and  the  keeper  of  such  gaol 
'^iit  one.  nuist  receive  such  delinquent  sherifF,  and  him  safely 
keep  until  he  pay  the  sum  due  on  such  extent,  with  the 
high  bailiff's  fees  and  costs  of  commitment,  and  will 
be  answerable  for  his  escape,  except  when  he  escapes 
through  the  insufliciency  of  the  gaol,  in  which  case 
the  county  in  which  such  sheriff*  belongs  will  be  ac- 
countable, and  will  have  right  to  recover  such  sum 


SHERIBF,  CORONER  &  CONSTABLE.  369 

as  they  are  liable  to  pay  in  consequence  of  such  es-  execuhons. 

cape,  from  such  delinquent  sheriif  or  his  bondsmen. 

And  if  any  high-bailiff  neglect  or  omit  to  discharge 

his  duty  aforedescribed,  he  forfeits  double  the  sum 

contained  in  such  extent  to  the  treasury  to  whicli  such 

tax  was  made  payable,  to  be  recovered  with  costs  by 

the  treasurer  issuing   such  extent,    in  an   action  of 

debt,  to  be  brought  on  the  statute  in  such  case  made 

and  provided,  against  such  high-bailiff,  or   against 

him  and  his  bondsmen. (j/) 

All  sheriffs,  high-bailiffs,  their  respective  deputies  sheriffs,  &c. 
and  constables,  must  enter  on  the  back  of  each  writ [^"J  ^/^'J^/^lpo™' 
by  tlieni  served,  whether  the  same  be  a  writ  of  sum-  wi  its. 
mons,  attachment,  or  execution,  the  particular  items 
of  their  services  for  which  they  charge  fees,  one  of 
whicli  items  must  specify  the  number  of  miles  from 
the    place  of  service  to  the  place  of  return  of  such 
writ,  and  no  fees  may  be  taxed  in  any  bill  of  cost  by  Fees  not  so 
any  court  in  the  state,  nor  be  recoverable  by  any  of-  enteied  not 

•^  ^       '  ^  •'         "^  to  be  taxed. 

iicer  for  such  service,  unless  the  items  be  so  entered. 
And  if  any  officer  serve  any  writ  drawn  in  any  note  officer  serv- 
originally  extended  to  him,  and  by  him  assigned,  the  chtiwi.  on 
writ  beine:  filled  in  the  name  of  the  assijrncc  of  snch  "''*^.°'^'^!"*** 

<5  o  ly  given  to 

note,  such  service  will  be  void,  and  the  Vtrit  on  mo-him.writmust 
tion  must  abate. (a)  "  ^  ^* 

No  cost  may  be  allowed  to  any  sheriff, sheriff's  depu- 
ty, high-bailiff  or  constable,  in  any  action  brought 
on  a  receipt  for  property  taken  by  execution,  unless 
'the  defendant  delay  final  judgment,  by  obtaining  a 
continuance  or  appeal  from  a  judgment  of  a  justice 
of  tJie  peace  in  such  suit,  and  final  judgment  shall 
be  rendered  against  him,  in  which  ease  plaintiff 
shall  recover  his  full  costs.(a) 

Cv)  St.  V.    I.  4:i7— 440. 
(.;)  Ibul.  319,'320. 
(.0  Ibid.   J 02. 
VOL.   TI.  47 
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FillSONS  AND  rmSONERS. 


i'liscNs  AM.       (jAOLS  are  built  and  mainlaincil,  or  kept  in  re- 

J!J^-s,^-L>*    P'iii'»  at   the   expense  of  the  rcspeetive  counties  in 

Ga  r  i,(Mv       ^vhieh  thcv  are,  but  it  is  the  duty  of  the  sheriff  in 

built  and  -  '^ 

repaired.  cach  eounty,when  the  gaol  therein  is  found  by  a  grand 
jury  to  be  insufficient,  or  when  the  same  shall  have 
been  broken,  or  by  any  other  accident  is  oiit  of  re- 
pair so  as  <o  be  dangerous  to  trust  prisoners  therein, 
iraiiicdiately  by  and  Avith  the  advice  and  under  the  di- 
rection of  one  or  more  of  the  judges  of  the  county 
court  in  his  county,  to  repair  such  gaol  or  gaols, 
and  keep  an  accurate  account  of  the  monies  by  him 
expended  in  such  repairs,  and  exhibit  the  same  to  the 
judges  of  the  county  court  in  the  same  county,  who 
must  audit  the  sante,  and  direct  their  clerk  to  draw 
an  order  on  the  treasurer  of  such  county  for  the  sum 
found  due  to  such  sheriff,  and  such  treasurer  must 
iiiimcdialely  pay  the  same.(a) 

siicrift  may  Each  skeriff  iuay  occupy,  use,  or  lease  out  for  the 
lea  e  s^ioi'hou- term  of  his  office,  all  the  apartments  of  the  gaol- 
sesand  ex-    i,om^(.    or  houscs  in  his  countv,  not  appointed  for  the 

peiid  rents  hi 

ivjiair.  safe  keeping  of  prisoners,  and  the  lands  or  other  ap- 

purtenances of  such  gaol  the  property  of  such  county, 
and  n»ay  M'ith  tJio  advice  and  under  the  direction  of 
the  judges  of  the  county  court  in  his  county,  when 
necessary,  lay  out  the  rents  in  lepairing  such  gaol 
or  gaols.  And  when  any  slieriff  personally  occupies 
any  gaol-house  and  its  appurtenances,  the  judges  of 
the  county  court  must  assess  tlic  rent  to  be  paid  by 
such  sheriff^  and   he  must  account  for  the  sum  by 

{a)  St.  V.  I.  280—282. 
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them  assessed.     And  the  several  sheriffs   must  keep  trisons  a^d 

'  ^  PRISONF.alB. 

exact  accounts  of  all  monies  by  them  rcspecUvely  ex-    w^~y-«^ 
pended  in  repairing  gaols,  and  the  same  being  a''o^^'-e^").t  ;,7-'* 
ed  and  certified  bv  the  respective  county  courts,  will  f-vj^''^^  a»ti 
be  allowed  them  m  their  settlements  witii  tiior  respec-  ,„  ,  oumy 
tive  county  treasurers,  to  be  made  on  the  last  day  of*^"""^- 
November   or  first  day  of  December  in  each  year, 
when  each  sherift*  must  account  with  and  pay  over  to  .An<]  pay  over 
the  several  county  treasurers  all  monies  due,  or  re- j'J.'J^^'""^^"^^. 
ceived  for  such  rents  not  so  expended.     And  on  ncg-iheconmy. 
leet  of  any  sheriff  to  render  such  account,  and  pay  iJ^l  to"m,der 
over  the  monies  arising  from  the  rents  of  anv  gaol,^'''^'""*.  ^'^• 

^  liable  to  suit 

it  is  the  duty  of  the  state's  attorney,  if  a  settlement  and  cost, 
be  not  timely  made,  to  commence  a  suit  in  the  namc''^""^'''  ^^• 
of  the  county  treasurer  against  such  sherifT,  at  tlie 
next  county  court  after  such  neglect  has  happened  : 
and  if  on  trial  it  appears  that  the  shci'ifT  has  expended 
the  full  amount  of  such  rents  on  repairs  on  sucli  gaol, 
but  not  rendered  his  account  thereof,  he  must  pay 
the  costs  of  suit.(6) 

Each  sheriff  has  also  the  custody,    rule,  keeping ijy  uhom 
and  charge  of  the  gaol  or  gaols  in  his  county,  and  of ''''''*• 
the  prisoners  therein,  and   must   keep  the  same  by 
liimself  or  a  deputy  gaoler,  for  whose  acts  and  doings 
he  must  be  respoasible.(e)     And  each  sheriff  is  ill  so  j.,.g,..  j^  uj,. 
liable  for  all  escapes  made  from  the  gaol  or  gaols  inat.ie  /bres- 

o         •  •  '  -J    capes. 

his  county,  excepting  ol  such  prisoners  as  arc  commit- 
ted from  some  other  county.     But  if  the  sheriri  shall  Entititd  to 
make  it  appear,  to  the  satisfaction  of  the  judges  of;^^,;';;^^':;^;;: 
the  county  court  within  the  same  county,  thats<ny  es-HiflU  e.uy  of 
cape  in  question  was  made  through  the  insulriCiency 
of  the  gaol,  and  not  by  any  negligence  of  his,  either  in 
keeping  the  prisoner  or  prisoners,  or  in  repairing  the 


(&)St.  V.  T.  315,  316,313,319. 
(<;)  Ibid.  309. 
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[prison^  and  gaol  01"  gaols,  the  county  shall  be  answerable  to  such 
v^^-^^'   sherilFfor  all  legal  costs  and  damages  which  he  may 
sustain  in  consequence  of  sucli  escape.(d) 

May  give  When  any  action  is  brought  against  a  sheriff,for  the 

ciicumstan-    escapc  of  any  prisoner,  such  sheriff  may  on  trial  of 
oesot  an  es-^|jp  causc  produce  evidence  of  the  circumstances,  sit- 

cape,  "^ 

uation  and  property  of  the  prisoner,  when  such  es- 
cape was  made,  and  all  the  circumstances  attending 
such  escape,  and  the  creditor  shall  recover  no  more 
than  his  reasonable  and  just  damages  sustained  in 
consequence  of  such  escape,  and  his  legal  cost.(e) 

Persons  com-     Evcrv  Dcrson   committed  to  the  common  ejaol  in 

mitted  must  .       ,  1,0.  .       .  ^ 

pay  charges   any  county  lu  the  state,  by  lawiul  authority,  tor  any 
of  comant-    ^ffgngg  or  misdemeanor,  havinj?  the  means  and  abilty, 

ment  and  _  '  o  ^ ' 

support,  &c.  must  bear  his  or  her  reasonable  charges  for  convey- 
ing or  sending  him  or  her  to  such  gaol,  and  also  the 
charges  of  such  person  or  persons  as  shall  be  appoint- 
ed to  guard  him  or  her  thither.     And  must  pay  for 
his  or  her  own  support  while  in  gaol,  before  he  or  she 
shall  be  discharged  :  and  his  or  her  estate,  whether 
real  or  personal,  is  subject  to  the  payment  of  such 
charge  or  charges,  and  for  want  of  such  estate,  he 
or  she  may  be  assigned  in  sevicc  by  the  county  court 
in  the  county  where  such  cliargo  or  charges  shall  ac- 
crue, to  any  person  who  shall  appear  and  discharge 
i;ut  rnay  pro-thc  sauic.     But  all  prisoners  must  be  permitted  to 
leivcs!'        'provide  for  themselves  food,   bedding,  linen,  and  o- 
ther  necessaries,    as   they  shall  think  fit.     And  no 
<;aoicr  not  tokccpcr  of  a  common  gaol  may  demand  of  a  prisoner 

demand  il!e-  ,  '/.  1  1  .  ... 

gal  fees,  or    ^^y  Other  or  greater  lees  than  his  commitment,  dis- 
i.ijurc  prise-  charge,  or  chamber  room,  than  shall  by  law  be  al- 

iieron  penal- ,  ,  . 

ly.  loMcd.     And   if  any  such  keeper  shall  do,  or  cause 

(rf)St.  V.  I.  281. 
(<?)  Ibid,  281. 
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or  suffer  to  be  done,  any  wrong  or  injury  to  any  pri-  ibisons  and 

'  "         .  VUISONERS. 

soner  committed  to  las  custody,  contriiry  to  the  m-  v^*r-y,-w 
tent  of  the  law,  he  shall  pay  treble  damages  to  the 
party  aggrieved,  and  also  such  fine  as  tlic  county 
court  of  the  county  in  which  tlic  offence  is  committed, 
shall,  upon  information  or  complaint  to  them  made, 
think  reasonable.(jr) 

The  keeper  of  any  common  gaol  in  the  state,  on  Gaoler  on 
application  of  any  prisoner  committed  to  his  custody  ,j^,y„ey  „,ust 
in  confinement,  or  in  the  liberties  of  the  gaolyard,  buard  \mson- 
on  tender  of  the  money  from  such  prisoner  so  com- 
mitted, for  one  week's  board,  or  for  any  shorter  or 
longer  time,  (as  the  board  shall  become  due,)  must 
board  and  find  such  prisoner  Avith  good  and  whole- 
some food  and  drink,  for  the  same  sura  allowed  for 
state  prisoners,  unless  in  a  time  of  scarcity,  and  in 
such  case  the  keeper  may  take  no  more  than  the 
common  price  of  boarding  in  the  vicinity  of  such 
gaol.      And  any  such  keeper  who  shall   refuse  to  Penalty  for 
board  such  prisoner,  or  shall  demand  and  receive  a  [fy^^j'^or  ex- 
greater  price  as  aforesaid,  shall  forfeit  and  pay  to^oi''"?  P"*^** 
such  prisoner  the  sum  of  five  dollars,  to  be  recovered 
by  an  action  of  the  case,  upon  the  statute  in  such 
case  made  and  provided,  in  any  court  proper  to  try 
the  same.(£;") 

The    several   county   courts,   in   their   respective  GaoiyaiJs  to 
counties,  must  set  out  yards  to  the  respective  gaols  ^.^j^Vty  coun. 
for  the  liberty  of  the  prisoners.     And  any  person  piisoners  for 
imprisoned  in   gaol  on  mesne  process  in  any  tivil j^jjf^'||jj^"'" 
action,  or  upon  execution  founded  upon  any  proper  tie^  on  ghins 
action  of  debt,  covenant,  contract,  or  promise,  un- 
less such  execution  shall  have  issued  on  a  judgment 
rendered  on  a  bond  given  for  the  liberty  of  the  gaol 

(/)St.  V.  I.  2S'-'. 
U)  Ibid, 
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PRISONS  AND  yard,  for  the  breacli  of  the  condition  of  such  bond^ 
PRISONERS,  ^^^^^j  ^^  admitted  to  the  liberties  of  the  i^aolyard, 
such  prisoner  first  giving  bond  to  the  sheriff  of  the 
county  in  which  he  is  imprisoned,  with  one  or  more 
sufficient  sureties,  being  freeholders  resident  within 
the  state,  to  be  bound  jointly  and  severally  in  such 
sum  as  the  sheriff  shall  direct,  with  a  condition  in 
the  same  bonds  underwritten,  in  the  form  following. 

Condition  of  to  wit :  "The  condition  of  this   obligation  is  such, 

that  whereas  the  above  bounden ,  now  a  prisoner 

in  the  common  gaol,  in ,  in  the  county  of , 

and  state  of  Vermont,  by  virtue  of  an  execution  in 

favour  of ,  of ,  in  the  county  of ,  and 

state  of ,  for  the  sum  of  dollars  and  

cents,  (debts,   damages  or  costs,  as  the  case   may 

be,)  and  for  the  sura  of  dollars  and  cents 

costs,  with cents  for  said  execution,  and  the  of- 
ficer's fees  on  the  same,  to  the  amount  of  dol- 
lars and cents,  issued  on  judgment,  before  (here 

set  forth  the  court,  time,  &c.)  and  signed  by,  (here 
mention  the  authority  signing  the  execution.)  (Or 
when  the  bond  is  taken  on  mesne  process,  insert  in 
the  condition,  "  Now  a  prisoner  in  the  common  gaol, 

at,   &c.  at  the  suit  of ,  of ,  in  the  county 

of  ,  and  state  of  ,  demanding  in  his  writ, 

debt  or  damages,  to  the  amount  of  dollars.) 

Now  if  the  said shall  faithfully  and  absolutely 

remain  Avithin  the  limits  of  said  gaolyard,  and  shall 
not  depart  therefrom  until  he,  she  or  they,  (as  the 
case  may  be.)  shall  be  lawfully  discharged  without 
committing  any  escape  before  such  damage,  or  doing 
any  act  by  wliich  the  said  sheriff  as  aforesaid  shall 
be  damnified  in  consequence   of  admitting  the  said 

to  the  liberties  of  said  prison,  but  shall  at  all 

times  indemnify  and  save  harmless  tbe  said  sheriff 
in  the  premises,  then  t^iis  obligation  (o  be  void  and 
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of  no  effect,  otherwise  to  abide  and  remain  in  full  irisons  and 

PRISONERS. 

force  and  virtue.  v^^-r^w 

Signed,  sealed  and^  L.  S» 

delivered  in  pre->  L.  I. 

sence  of  )  L.  S. 

And  the  blanks  in   said  condition  must  be  filled 
lip  as  the  respective  cases  may  require. (/i) 

When  the  condition  of  any  bond,  legally  taken  as  Bond  assign- 

.,     _  ,      .     .  /,  ,  .  J  ^,      abletocredi- 

aioresaid  lor  admitting  a  debtor  imprisoned  to  the  tors,  who  may 

liberties  of  the  gaolyard  shall  be  broken,  such  bond*"^ '"J^^'' 
"       *'  '  own  names. 

shall  be  assignable  to  the  creditor  or  creditors,  who 
may  maintain  their  action  thereon  in  his,  her  or 
their  own  name,  and  shall  be  entitled  to  all  the 
privileges  and  advantages  thereon,  to  whicli  tlie 
sheriff  or  other  oilicer  taking  the  same  Avould  be  en- 
titled if  the  action  had  been  brought  by  him ;  and 
no  action  shall  be  maintained  against  any  officer 
taking  such  bond,  for  an  escape  or  other  cause  men- 
tioned in  the  condition  thereof,  unless  the  creditor  or 
creditors  shall  have  sued  the  bond  taken  by  such 
officer,  and  so  assigned,  and  been  unable  to  receive 
the  debt  or  damages,  if  the  sheriff  or  other  officer 
who  took  the  bond  shall  upon  demand  made,  assign 
such  bond  to  the  creditor  or  creditors,  and  if  the  obligors  un- 
signer  or  signers  of  such  bond  shall  be  unable  to '].j,^  j^erift* 
satisfy  the  judgment  recovered  thereon,  or  if  thei'^tt'^- 
creditor  or  creditors  shall  not  be  able  to  recover 
judgment  on  such  bond  against  him,  her  or  them,  on 
account  of  the  neglect,  laches  or  default  of  the  of- 
ficer, the  creditor  or  creditors  may  sue  such  officer 
taking  such  bond,  upon  the  original  cause  of  action, 
and  shall  recover  against  him  all  damages  which 
puch  creditor  or  creditors  may  have  sustained. (i) 

(h)  St.  V.   I.  -28:1,  2Si-,  ^.9^., 
(J)  Ibid.  CS+,  '283. 
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PRISONS  A.xD      When  any  person  imprisoned  in  gaol,  by  virtue  of 

y.J'^^''    any  execution  issuing  from   any  court   within   the 

Prisoners  for g^j^^^    ^^  ^  iudirment  recovered  on  a  proper  action 

debt  admitted  '  J       r»  i       i 

to  oath  and  of  dcbt,  covcnant,  contract,  or  promise,  or  for  costs 
'^^'*^  ■  recovered  on  abatement,  non-suit,  discontinuance  or 
demurrer,  shall  not  have  estate  either  real  or  per- 
sonal to  tlic  value  of  twenty  dollars,  necessary  ap- 
parel and  bedding  for  himself  excepted,  nor  suffi- 
cient to  pay  the  debt,  damages  or  cost  for  which  he 
is  committed,  and  has  not  disposed  of  the  same  after 
commitment,  except  for  the  purpose  of  necessary 
subsistence  of  him  or  hcrscH'  and  family,  nor  suf- 
ficient to  support  him  or  her  in  prison,  such  person 

Mode  of  pro- may  apply  to  two  justices  of  tiic  peace,  one  of  whom 
"°'  must  be  a  judge  of  the  supreme  court  of  judicature, 
or  a  judge  of  the  county  court  for  the  county  in 
whicli  he  or  she  is  imprisoned,  praying  to  be  dis- 
charged from  his  or  her  confinement,  on  taking  the 
oath  herein  after  prescribed,  and  such  justices,  or 
cither  of  them  to  whom  application  shall  be  made, 

Creditors  to   must  issuc  a  citatjou  to  notify  the  creditor  or  credi- 

fte  not:iifcd.  ^^^j.g  ^^  g^^^jj  cxccutiou,  of  sucli  prisoner's  taking  the 
privilege  and  benefit  allowed  in  and  by  an  act,  en- 
titled. An  Act  relating  to  gaol  and  gaolers,  &e.  of 
the  time  when  and  place  Avherc  they  will  attend  to 
administer  the  oath  to  such  prisoner,  and  for  such 
creditor  or  creditors  to  appear,  and  show  cause,  if 
any,  he,  she  or  they  have,  why  sucli  prisoner  should 
not  be  discharged  on  taking  sucii  oath,  which  cita- 
tion must  l)c  served  on  the  creditor  or  creditors 
of  sucli  prisoner,  if  he,  she  or  they  live  within 
the  state,  his,  her,  or  their  executor  or  adminis- 
trator; and  if  such  creditor  or  creditors  live  Avith- 
out  the  stale,  upon  his,  her,  or  their  agent  or  at- 
torney, who  brought  the  suit  on  wliich  the  judgment 
whereon  the  execution  issv.cd  by  which  the  prisoner 
stands  commifted  was  rendered,  at  least  twenty  days 
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before  the  lime  appointed  for  taking  such  oath,  by  prisons  akd 
the  same  officers,  and  in  the  same  manner  as  is  di-    ^.^-y^ 
rected  in  the   service  of  civil  writs  and  processes. 
And  if  any  creditor  or  creditors  live  without  the 
state,  and  have  no  such  agent  or  attorney  living  in 
the  state,  a  true  and  attested  copy  of  such  citation 
must  be  left  with  the  clerk  of  the  court,  or  justice 
of  the  peace  by  whom  such  execution  was  signed,  at 
least  thirty  days  before  the  time  appointed  for  tak- 
ing such  oath.     And  if  such  creditor  or  creditors,  or  if  creditor 
his,  her,  or  their  legal  representatives,  i»«a1^c  it  ap-[',^g  "^^^j^"'^^ 
pear   to  the  satis.faction  of  such  justices,  that  the  notice  to  be 
prisoner  hath  practised  fraud,  deceit  or  falsehood,  iuderk  of  the 
the  management   of  his  estate,  real  or  personal,  to"*^""- 
take  advantage  of  said  act,  or  show  otlier  sufficient 
cause,  he  or  she  may  not  be  admitted  to  take  such 
oath.     And  if  no  objection  be  made  by  the  creditor 
or  creditors,  or  some  otlier  person,  the  justices  must 
carefully  examine    by  witnesses,   or   by   interroga- 
tories to  the  prisoner  under  oath,  into  his  circum- 
stances, situation,  and  property,  before  they  admi- 
nister the  oath.    And  if  upon  such  examination,  such  Justice  to  ex- 
justices  shall  be  of  opinion  that  the  prisoner  is  a  fitdrcum- 
and  proper  subiect  of  the  privilege  and  benefit  of^*=»'"-'^*  °f 

'       '  "  i  o  prisoners, 

said  act,  they  must  administer  to  him  or  her  the  fol- 
lowing oath,  to  wit : 

«  You,  ,  solemnly,  sincerely  and  truly  swear,  Oatii. 

(or  affirm)  by  the  name  of  the  everliving  God,  with- 
out evasion,  equivocation,  or  mental  reservation, 
that  you  have  not  any  estate,  real  or  personal,  ex- 
cept necessary  apparel  and  bedding  for  yourself  and 
family,  in  possession,  remainder,  or  reversion,  to  the 
value  of  twenty  dollars  in  the  whole,  nor'  sufficient 
to  pay  the  debt,  damages  or  cost  for  which  you  arc 
committed ;  nor  have  you  since  your  commitment 
disposed  of  the  same,  except  for  the  necessary  sub- 

voL.  ir.  48 
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pR[£ONs  AND  sistcucc  of  vourself  and  family,  aud  that  you  have 
v^-v-'^  not  directly  or  indirectly  disposed  ol  all  or  any  part 
of  your  estate  to  defraud  or  deceive  any  of  your  just 
crciiitors.  So  lielp  you  God."  (Or  in  case  of  the 
afln  luation,)  <»  under  the  pains  and  penalties  of  per- 
jury." 

Justices  to         ^Vhich  oath  or  atfirination,  heing  by  such  justices 
l^ruficaus     "^^">^"^s^ei'<itl  l«  and  taken   by  such  prisoner,   they 
must  then  make  two  certificates  in  the  form  follow- 
ing!^, viz  : 

<*  State  of  Vermont,  county  of ,  ss. 

•'  To  A.  B.   keeper  of  the   qaol  in        .   ,  in  the 
county  of ,  aforesaid,  Greeling: 

»<  Whereas  C.  D.  a  prisoner  in  your  custody,  on 

a!i   execution  at  the   suit  of  E.  F.   of  ,  in  the 

coiMity  of ,  &c.  for  the  sum  of ,  (debt,  da- 
mages, or  costs,  as  the  case  may  be,)  and  for  the 

sum  of cost  of  suit,  signed  by  G.  II.  (clerk  or 

justice  of  the  peace,  as  the  case  may  l>c,)  and  dated 

at ,  the day  of Anno  Domini,  has  this 

day  taken  the  oath,  (or  affirmation)  in  an  act  en- 
titled, *  An  Act  relating  to  gaols,  or  gaolers,  and 
for  the  relief  of  prisoners  imprisoned  (herein.'  The 
said  E.  F.  having  been  duly  notified,  (did  or  did  not 
attend  as  the  case  may  be.)  and  in  our  opinion  the 
said  C.  1).  ought  to  be  discliarged. 

This day  of ,  A.  I). 

J.  J.  Judge  of . 

II.  L.  Justice  of  Peace." 

••  Shite  of  Vermonl,  eounly  of ss, 

*'  To  all  persons  to  whom  these  presents  shall  come. 

Greeting: 
"  AVhereas  C.  D.  a  prisoner  in  the  common  gaol, 

in >  i»  tlie  county  of aforesaid,  on  an  exc- 


SHERTl  F,  CORONER  &  CONSTABLE.  3r9 

^itdoii  at  the  suit  of ,"  [to  be  concluded  in  every  imsoN'?  Asn. 

respect  as  in  the  precediuj;-  form.]  The  lormer  of  C^^^^y^" 
Avhieh  certificates  must  he  delivered  to  the  Ivcepcr  of 
the  gaol,  and  the  latter  to  the  prisonei*.  And  such 
prisoner  then  satisfyiRg  the  creditor  or  creditors, 
for  all  charges  incurred  in  providing  for  his  or  her 
support  in  prison,  and  also  the  keeper  of  the  gaol 
for  past  charges,  shall  thereupon  be  discharged,  and 
his  or  her  body  be  thereafter  exempt  from  execution 
for  the  same  debt  or  debts.  But  his  estate  remains 
liable  as  avcII  for  such  debt  or  debts,  as  for  prison 
charges,  during  his  imprisonment. fj J 

No  person  who  by  the  conviction  of  any  eri mo  is  Persons  in- 
rendered  incompetent  to  testify,  nor  any  person  ir-i-a)in,°ae(r'h) 
prisoned  on  any  debt  or  demand  in   behalf  of  the^''^  "^i'"'  "'^' 

,,,„„,,,,  ,  ^,  „  dt-btoisof  the 

state,  or  behalf  ot  the  state  and  another,  or  ol  any  state,  &o. 
party  aggrieved,  who  shall  have  recovered  against 
such  person  for  the  breach  of  any  penal  law,  may  be 
admitted  to  such  oath.(/v) 

The  justices,  or  either  of  them  called  to  tidmi- J'istices  may 
iiister  such  oath,  may  adjourn  the  hearing  for  any'^''''"""' 
lengtii  of  time  tliey  or  he  may  judge  reasonable. 
And  if  upon  hearing,  they  shall  judge  the  prisoner 
not  a  proper  subject  of  such  relief,  and  shall  not 
administer  such  oath,  and  the  prisoner  shall  after- Pi isoner  may 
wards  make  another  application,  and  a  citalina  shall  "'^If^^^l^y"' 
thereon  issue,  the  application  must  be  made  to  the  pro(« edings 
justices  who  composed  the  former  court,  if  in  com- 
mission; and  if  one  only  of  those  justices  be  in  com- 
mission, then  to  him,  and  one  of  the  judges  of  the 
supreme   court   of  judicature,    or   a  judge   of  ihe 
county  court  of  the  same  county.     And  any  citation 


(j)  St.  V.   I.  235,  286,  287,  233. 
(Jr)  Ibid.  283,  289. 
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PRISONS  AND  issued  on  any  application  otlierwise  than  as   above 


I'RISONERS 


must  be  dismissed. (i) 


Cost  taxed,or     If  any  prisoner  shall  cause  a  citation  to  be  levied 
prisoner  not  Creditor  or  creditors,  his,  her,  or  their  agent 

adaiitted  to  •'  _^ 

the  oath.  or  attorney,  and  such  prisoner  shall  not  be  admitted 
to  take  such  oath,  the  justices  must  tax  costs  for  the 
creditor  or  creditors,  and  issue  execution  thereon  in 
favour  of  such  creditor  or  creditors  as  shall  attend 
by  him  or  herself,  or  themselves,  or  his,  her,  or 
their  agent  or  attorney. (m) 

Debtors  in         When  any  person  who  is  confined  in  gaol  for  any 

gaol  may  ten  ^  |^^  ^^,  cxecutlon,  fif  such  debtor  may  by  law  be  ad- 
der estate  to  '  n  »/       •/ 

creditors.       mitted  to  the  liberties  of  such  gaol)  shall  personally, 

or  by  his  agent  or  attorney,  offer  or  tender  to  his 

creditor,  or  to  the  agent  or  attorney  of  such  creditor, 

who  has  the  care  of  the  collection  of  such  debt,   his 

or  her  property,    lying  or  being  within    the   state, 

To  be  ap-      either  real  or  personal,  to  be  appraised  at  its  just 

praised.         ^^^^  ^pyg  yalue   in  money,  by  indifferent  men  to  be 

chosen  by  such  debtor  and  creditor,  or  in  case  they 

cannot  agree  on  such  appraisers,  by  three  judicious 

and  disinterested  freeholders,  to  be  appointed  by  a 

judge  of  the  county  court  in  the  same  county,  and 

Appraisers  to  svvom  to  the  faithful  discharge  of  their  duty  in  such 

appraisal,  in  payment  of  such  debt  for  which  he  is 

Creditors  re-  committed,  if  the  creditor,  or  his  or  her  agent  or  at- 

t'v  *  KtTr'  l^orney  for  the  space  of  twenty  days  neglects  or  refuses 

may  <iispos«  to  agrcc  in  tlic  appointment  of  appraisers,  or  to  accept 

«>f  it  to  otlier  *  ,     .  ...  .  , 

creditors.  sucli  i)ropci'<y  at  their  appraisal  m  payment  and 
satisfaction,  Kuch  debtor  may  sell  or  dispose  of  all 
or  any  part  of  his  or  her  property,  which  he  or  she 
may  have  so  tendered  in  payment  of  any  other  just 


(/)  St.  V.  I.  28«>. 
{m)  Ibid. 
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demand  which  existed  ag;aiust  him  or  her  at  tlic  time  hmsoss  and 

of  such  eonimitnicnt.     And  when  such  debtor  shall    '',^^^^!i!^^ 

so  have  expended  all  his  or  her  property,  real  and 

personal,  in  payment  of  his  or  her  just  debts,  or  in 

support  of  his  or  her  family,  or  for  both,  and  shall 

have  complied  with  the  requisition  of  the   law  in 

such  case  provided,  and  before  set  forth,  and  shall  A'"^  *3ke  the 

oall). 

take  the  following  oath  :  "  You  .,  do  solemnly,  oaii». 
sincerely,  and  truly  swear,  (or  affirm)  by  the  name 
of  the  everliving  God,  witliout  evasion,  equivocation, 
or  mental  reservation,  that  you  have  not  any  estate 
real  or  personal,  except  necessary  apparel  and  bed- 
ding* for  yourself  and  your  family,  in  possession,  re- 
mainder, or  reversion,  to  the  value  of  twenty  dollars 
in  the  whole,  nor  sufficient  to  pay  the  debt,  damages, 
and  costs  for  which  you  are  committed ;  and  that 
you  have  not,  directly  nor  indirectly,  disposed  of  all, 
or  any  part  of  your  estate,  to  defraud  or  deceive  any 
of  yonr  just  creditors.  So  help  you  God."  (Or  in 
case  of  affirmation,)  **  under  the  pains  and  penalties 
of  perjury."  Such  debtor  is  entitled  to  all  the  privi- 
leges provided  for  insolvent  debtors.(7i)^ 

And  wlicn  the  body  of  any  prisoner  is  legally  dis-P'odyofdeM- 
charged  from  prison,  by  virtue  of  any  of  the  laws  in^,,  f,„,„er 
force  relatina:  to  jraols  and  y-aolers,  such  person  is'''^'''^  ^^  -"""^ 

^  -^  r>  '  i  creditor. 

for  ever  freed  from  arre»t  and  imprisonment,  for 
any  debt  due  and  owing  at  the  time  of  his  being  so  dis- 
charged, to  the  creditor  or  creditors  on  whose  suit 
he  is  so  discharged. (o) 

The  common  gaols  in  the  counties  of  Bennington,  9'.t'!*'oi<on- 
Windham,  Rutland,  Windsor,  Addison,  Franklin  and  J,'', ',.<„„, nu- 
Esscx,  and  the  city  of  Vergcnnes,  and  in  Burlington^'''  "'"''^'^'•- 


antlioriJV  of 


(n)  St.  V.  I.  289,  299. 
(o)  Ibid,  503. 
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PRISONS  AND  JQ  f]je  counlv  of  Chittenden,  and  in  Danville  in  the 

PRISONERS  o  *  1       1  •  1        _n  1 

v.^'v-^w^    county  of  Caleuonia,  are  gaols  lor  the  receiving;  and 
ii'atV'*^'^     saf«  keeping;  prisoners  couimitted  under  the  autho- 
rity of  the   United  States,  until  discharged  hy  due 
Caoiers  miisteoursc  of  the  laws  thereof.     And  the  keepers  of  said 

receive  and  ,  ^-       i  j  •  i  •  i 

safe  keep  gaols  respectively  must  receive  such  prisoners,  under 
such  prison-  ^jjc  {[[^q  pains  and  penalties  for  neglect  of  duty  there- 
in, as  they  are  hy  law  subject  to  in  the  case  of  pri- 
soners oominitted  under  the  authority  of  this  state; 
provided  that  the  United  States  pay  to  the  keepers 
of  such  gaols,  for  the  use  and  keeping  of  them 
respectively,  at  the  rate  of  fifty  cents  per  month  for 
eacli  person  who  shall  under  their  authority  be 
committed  thereto,  during  the  lime  such  prisoner 
shall  he  confined  therein,  and  also  support  such  of 
said  prisoners  as  may  be  committed  for  offences,  and 
also  pay  to  the  keeper  of  such  gaol  the  customary 
fees  for  committing  and  discharging  such  prisoners; 
Gaoler  to  ac- and  the  keepers  of  such  gaols  respectively  must  at 
county  trea-  ^^^  ^^^  ^^  cvcry  twelve  months  from  the  first  day  of 
fruier,  &c.  December  in  each  year,  render  an  account  and  pay 
to  the  treasurer  of  the  county  in  which  he  is  keeper 
of  the  gaol,  or  the  treasurer  of  the  city  of  Ver- 
gcnncs  when  keeper  of  the  gaol  therein,  all  monies 
tliey  may  have  respectively  received  from  the  United 
States  for  the  use  and  keeping  of  such  gaols,  except 
the  customary  fees  for  committing  and  discharging 
prisoners,  (p) 

cminty  she-       Provided  always,  Ihat  no  county  sheriff,  deputy 
r\ih,  &c.  ii-  jjiicriff,  nor  gaoler,  shall  be  liable  for  the  escape  of 

able   for  cs-  •  ' 

'•app.  any  prisoner  who  may  have  been  committed  under 

the    authority   of   the    United    States,    when    made 
Ihrougii  the  insufficiency  of  the  gaol.(g) 


(/))  St.  V.  I.  298,  C?(),  602. 
(7)  Ibid,  290. 
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When  any  orderly  serieant  of  any  militia  company  ""'S'jns  and 

•'  "  .  pmsoscRS. 

in  the  state  shall,  by  virtue  of  any  execution  issued    _^-v-w-< 
by  the  captain  or  commanding  offieer  of  such  compa-  ^^^ei^e'deim- 
ny,  against  the  goods,  chattels  and  estate  of  any  de-quent 

,.  .      .  ,     n,  11.  f  1    soldiers  com- 

Iinquent  non-commissioned  olhcer  or  soldier  ot  sucu,nnteabyex- 
eomnanv,  to  collect  a  lawful  amercement  of  such  de-ecution  .s- 

*       *  >ued  by  cap- 

linquent,  and  for  want  of  such  goods,  chattels  ores-taui  of  mili- 
tate to   satisfy  such  execution,  to  take   tbe  body  -of  ^'.^SS 
such  delinquent,  and    liim   commit   to  the  keeper  »f  to  orderly  oi 
the  gaol  in  the  same  county,  (or  for  want  of  a  sufli-jQ^,,! 
cient  gaol  in  such  county,  to  the  nearest  gaol  in  any 
other  county,)  within  the  prison,  the  keeper  of   the 
common  gaol  in  the  county  to  v/hich    the  delinquent 
beloiigs,  (or  the   keeper  of  such  nearest  gaol  in  any 
other  county,   as    the   ease    may  be.)    must  receive 
and  safely  keep  such  delinquent  until  such  execution 
be  fully  paid,  and  ail  costs  arising  thereon,  or  until 
he  be  otherwise  discharged  by  order  of  law.(r) 

If  any  person  or  persons  directly,  or  indirectly  ^^"^^jakins 
break  open,  or  counsel,  aid  and  assist  in  break- 
ing open  any  gaol,  or  place  of  confinement  in 
which  any  prisoner  is  confined  by  the  authority  of 
the  state,  such  person  or  persons  shall  on  conviction  How  punish- 
thereof,  pay  a  fine  not  exceeding  two  hundred  dollars '^'^• 
to  the  treasury  of  the  county  in  which  suchoUence  was 
committed,  and  be  imprisoned  six  months  ,♦  and  if  any 
such  person  or  persons  at  the  expiration  of  such  term 
shall  not  be  of  sufficient  ability  to  pay  such  line  and 
the  costs  of  prosecution,  he,  she  or  they,  may  be  as- 
signed in  service  by  the  court  to  any  citizen  of  the 
state,  for  so  long  a  time  as  may  be  necessary  to  mak« 
satisfaction  for  such  fine  and  costs.  And  for  a  second 
oftenee,  may  be  fined  three  hundred  dollars,  and  im- 
prisoned one  ycar.(.s) 

(,)  St.   V.  ir.   150,  IM. 
(v)   Ibid.  I.  3.H. 
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PRISONS  AND       When  any  writ,proccss,  warrant  or  execution,  issu- 

PR150NERRS.  .^^  fi-om  tlic  aiitliority  of  the  state,  is  directed  to  any 

Sheriff  to       ofRcer  or  indifferent  person  in  the  county  of  Addison, 

commit  cer-  '■ 

tain  persons  by  which  It  becomcs  his  duty  to  commit  the  person 
VefgTnne's  ^^  persons  therein  named  to  the  county  gaol  in  the 
said  county,  and  such  officer  or  indifferent  person 
iinds  that  the  person  or  persons  named  in  such  pre- 
cept are  confined  in  the  gaol  of  the  city  of  Vergennes, 
or  legally  bailed  within  the  liberties  thereof,  such 
officer  or  indifferent  person  must  commit  such  person 
or  persons  (so  committed  on  bail)  to  the  gaol  of  the 
city  of  Vergennes.  And  the  keeper  of  such  gaol 
must  receive  such  person  or  persons  within  the  prison. 
And  the  sheriff  of  said  city  must,  so  far  as  respects 
sMch  person  or  persons  so  committed,  be  governed 
in  all  things  b}-  the  law  directing  county  sheriff's  in 
their  office  and  duty.  And  such  person  or  persons  so 
committed,  are  subject  to  all  the  restraints,  and  en- 
titled to  all  the  privileges  to  which  persons  confined 
in  county  gaols,  are  by  law  in  like  case  entitled. 
City  and  city  ^jjj  the  city  and  sheriff  thereof,    are  in  all  thinsrs 

sherifts   liable  ,       .  *^  .  ^ 

fur  escapes,  liable  ior  escapes,  in  the  same  manner  as  counties 

and  county  sheriffs  are  by  law  accountable.     And  no 

officer  or  indifferent  prison  may  remove  any  person 

renwveabie"  Committed   to  gaol  in  Vergennes,  or   bailed  within 

Luc  by   ha-  thc  liberties  thereof  by  virtue  of  any  process   what- 

beas  corpus.  i       .     i  ■  .,      .  ,    .  ^ 

ever,  except  by  habeas  corpus  legally  issued. (f) 


(/)  St.  V.   I.  096^   09- 
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VI.  BAIL. 

ALL  prisoners,except  in  execution,or  committed  for 
capital  offences,  when  the  proof  is  evident  or  pre- 
sumption great,  are  bailable  by  sufficient  suFcties,  nor 
maj  excessive  bail  be  required.  And  any  judge 
of  the  county  court  within  the  county  where  any  per- 
son is  confined  for  any  bailable  offence,  may  bail  such 
prisoner,  by  taking  a  recognizance  with  sufficient 
sureties,  in  such  sum  or  sums  as  such  judge  skall 
think  proper,  to  the  treasurer  of  the  state  or  of  the 
county,   as  the  case  may  be. 

Whenever  bonds  are  given  for  the  admission  to  th 
liberties  of  the  gaolyard,  any  person  therein  im- 
prisoned on  mesne  process,  such  bail  has  the  same 
privilege  of  exonerating  himself,  by  delivering  up 
the  principal,  as  the  hail  signing  on  the  back  of  the 
attachment,  without  commitment. 

Whenever  a  surety  shall  surrender  the  body  of  the 
principal  in  court,  before  entering  judgment  on  scire 
facias,  and  an  officer  is  by  the  court  ordered  to  re- 
ceive such  principal,  he  may  be  detained  by  such 
officer  so  long  as  the  court  shall  direct,  not  exceeding 
twenty  days,  that  his  body  may  be  taken  in  execu- 
tion, (a) 

(a)  St.  V.  I.  61. 


\oL.  ir.  49 
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VII.  HABEAS  CORPUS. 


HABEAS    <  or.- 


I'HE  several  county  courts,  and  the  supreme  court 
K.^^'-v^^  of  judicature,  may  issue  vfvits  oi  habeas  corpus  ne- 
\'us  tn  wiiom  *'^^^'*'''.'^  ^^^^  ^^^^  exercise  of  their  respective  jurisdic- 
graiiieii.  tions.  And  either  of  the  judges  of  the  supreme 
court  of  judicature,  in  the  recess  of  tlie  court,  may 
grant  Avrits  of  habeas  corpus  for  the  purpose  of 
inqiiiring  into  the  cause  of  commitment,  provided 
In  ui.atra^ps*''^^  such  Avr»(s  of  habctts  corpus,  in  no  instance 
iiutgiaiitabk. exttMid  to  pi'isoncrs  in  gaol,  unless  \vhen  they  are 
committed  ior  trial  in  some  court  in  the  state,  or  are 
necessary  to  be  brought  into  court  to  testify,  or  to  be 
surreiidetcd  in  discharge  of  bail,  and  such  principal 
is  Oon{ined  in  any  gaol  in  the  slate  out  of  the  county 
in  which  such  principal  is  required  to  be  surrendered. 
The  Miit  may  run  into  any  county  in  the  state,  and 
be  tlicro  executed  by  any  officer  to  whom  it  is  direct- 
ed, and  (he  princijuil  after  being  surrendered  in  court, 
and  his  bail  discharged,  must,  by  the  officer  execut- 
ing such  writ,  be  remanded  to  the  gaol  from  which 
he  was  taken,  by  viitue  of  an  order  of  the  court 
for  that  purpose;  an  attested  copy  of  which,  lodged 
witli  the  gaoler,  is  a  sufficient  authority  for  him  to 
detain  sudi  principal  in  his  custody,  in  the  same 
manner  as  though  he  had  been  committed  on  mesne 
ju'occss  :  and  such  removal  is  no  escape,  and  the 
creditor  must  have  the  same  time  allowed  hijn  to 
chai'gf'  suc!i  principal  in  execution  on  the  original 
iudgmcnl,  ;is  in  other  cases  of  a  like  nature.  And 
the  par(y  praying  out  such  writ  must  pay  to  the  officer 
executing  the  same,  such  reasonable  sum  for  his 
services  as  shall  be  allowed  by  the  judge  of  the  court 
respect  i\rly.(M) 

(t)  St.  V,  1.  5B,  59. 
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Till.  JURORS. 

WHENEVER  any   sheiiff,    or  shcrift"s    deputy,     j'""-^ 
shall  have  received  a  laAvful  venire  faeius,  issued  hy.siunir  nu^t 
the  clerk  of  any  county,  or  supreme  court,  for  sum- **"'*''  **"""•' 
moning  jurors  to  attend  eitlier  of  said  courts,  to  he  ins  pent  ju- 
bolden  in  any  county,  such  otticer  must  witliin  liftcen,*^"'"' 
and  not  less  than  seven  days  hefore  the  session  of  the 
court  to  whicli  such  venire  is  made  returnable,  and 
at  which  the  jurors  to  be  drawn  are  to  serve,  reiiair-'^'^""*'"  .'*' 

"'  ^       '  dinwiiig  in- 

to the  town  clerk's  office  in  each  town  named  in  suchiors. 

venire,  and  in  presence  of  sucIj  town  clerk,  or  in  his 

absence,  in  presence  of  one  or  more  of  the  select 

men  of  sucli   town,  draw  out    of  the  box  cotW'.iinin;^^ 

the  names  of  the  persons  nomilrat(^d  by  the  auHi(nity 

of  such  town  to  serve  as  petit  jurors,  the  number  his 

venire  directs  him  to  summon,  and  must  summon  tlie 

person  whose  names  arc  so  drawn,  bv   rcadiu^r  such  '^'"^"'^  *'""' 

■  .  o  luoniiig  tbem. 

venire  in  their  hearing,  and  notifying  them  respect- 
ively of  their  being  drawn  to  sevre  as  jurors  agree- 
ably to  the  precept  of  such  venire,  or  by  leaving  a 
copy  of  such  venire  with  such  notification  endorsed 
thereon,  as  is  directed  in  the  service  of  writs  of  sum- 
mons, in  civil  processcss.  But  if  sudi  person  or 
persons  is  or  are  either  absent  or  sick,  that  it  is  pro-  if  person 

'^  (Iran  II  be  «iik 

bable  he  or  they  cannot  attend  such  court,  the  nauiCoi  anstm.  tn* 
or  names  of  such  person  or  persons  must  be  *'^'''''"- re,'|In,'ed  aulr 
ed  into  the  box,  and  others  drawn  in  their  stead  and  smoihrr 
summoned  in  the  like  manner.     And  such  sherilf  or  Jj))!,'',.!)!.',' 
his  deputy  must  return  such  venire,  with   the  namrsy'^""*' ">•";» 
of  the  persons  so  summoned  endorsed  (uereon.  to  the  ccomi  day 
clerk  issuing  the  same,  on  the  second  <!ay  of  the  ses- "•" <^^"'* 
sion  of  such  court.(a)     The  like  proceedings  must  in 

(<i)  St.  V.  T.  77,  78. 


(SS 
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jiROF.^.  all  respects  be  had,  in  executing  venires  issued  for 
Grand  jurors  Summoning  persons  to  serve  as  grand  jurors  in  any 
tobedraun    court,  and  such  vcuires  must  in  like  manner  be  re- 

aiid  summnn- 

cd  in  like       turned  to   the   clerk  of  the  court  from  which  thev 


manner.  &c.  issaed.(h) 


Slier  i  (Tneg- 
Jectins  to 
serve  renire, 
finable. 


And  if  any  sheriif  or  his  deputy  refuse  or  neglect 
to  serve  any  such  venire,  or  to  make  seasonable  re- 
turn thereof  to  the  clerk,  the  sherifl'  will  be  amerced 
a  sum  not  exceeding  twenty  dollars,  unless  he  show 
sufficient  cause  for  such  refusal  or  neglect. (c) 


Tales  de  cir-  "When  a  sufficient  number  of  jurors  do  not  appear 
bus.  '  to  make  up  the  panel  or  panels,  the  court  may  order 
the  sheriff,  or  other  officer  to  fill  up  such  jury  or  ju- 
ries by  summoning  either  with  or  without  a  precept 
a  sufficient  number  of  judicious  men,  being  free- 
holders of  the  vieinity.(d) 


Court  may 
order  addi- 
tional panel. 


Whenever  the  supreme  or  any  county  court  shall, 
during  their  respective  sessions,  order  an  additional 
panel  of  \}eiii  jurors,  and  the  clerk  shall  issue  a 
venire  directed  to  the  sheriff,  or  his  deputy,  requir- 
ing him  to  summon  such  number  of  petit  jurors  as  is  in 
.such  venire  directed,  to  appear  before  such  court  at 
a  time  in  such  venire  specHicd,  such  sheriff  or  depu- 
ty must  execute  tlie  same  accordingly,  and  in  case  of 
irrnsal  or  neglect,  be  subject  to  the  same  penalties  as 
for  refusal  or  neglect,  or  not  making  sufficient  excuse 
as  al)ove  mcnrioned.  for  not  executing  venires  issued 
before  the  conniiencement  of  the  session  of  such 
ronrt.(c) 


(b)  St.  V.  I.  73, 
(f)  Ibid.  79. 
(rf)  Ibid.  80. 
<0  Ibid. 
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On  complaint  of  inquiry  of  forcible  entry  into,  or     jvk^i^*. 
detainer  of  land,  ten«'in«'nts  or  ])osKCssions,  tlir  jus- roreibie en- 
tices to  whom  siicli  coinjilaint  is  made,  andAvlio  liavc"^^'* 
jurisdiction  of  the  case,  may  issue  a  precept  to  the 
sherift'  of  the  county,  or   his  deputy,  commandinf^ 
him  to  cause  to  come  before  them  twelve  men  to  be 
drawn   and  summoned  in  the  same  manner  as  petit 
jurors,  to  serve  before  tlic  county  or  supreme  courts. 
at  a  certain  time  and  place  in  such  precept  mentioned. 
and  at  the  time  and  place  appointed  for  trial  on  hear- 
ing such  complaint,    and  if  a  sufficient  number  of 
jurors   summoned    by  the   sherilfdo  not  attend,  the 
justices  may  order  the  sheriff  or  his  deputy  to  com- 
plete the  number  by  returning  others  forthwith. (^*^ 

When  for  taking  an  inquest  on  the  body  of  a  person  Jury  of  in- 
found  dead,  a  justice  of  the  peace  issues  his  warrant,  ^"^^^jj]^ 
directed  to  the  sherifT,  or  to  a  constable  of  the  town 
or  place  from  which  jurors  are  to  be  !>umuioncd,  spe- 
cifying the  number  or  jurors  to  be  summoned  in  such 
tOAvn  or  place,  the  officer  to  whom  tiie  warrant 
is  directed,  must  forthwith  execute  the  same,  by 
summoning  the  number  of  jurors  expressed  in 
such  warrant,  qualified  as  the  law  requires,  for 
jurors  attending  county  courts,  and  inliabi(an(s  of 
the  town  or  place  in  which  the  dead  body  lias  been 
found,  or  of  that  and  the  adjacent  towns,  as  tlie 
justice  orders  to  attend,  such  justice  at  the  time  and 
place  specified  in  sucli  warrant,  which  done,  such 
officer  must  repair  to  the  place  where  the  dead  body 
is  at  the  time  mentioned,  and  make  return  of  (lie 
warrant   with   his  doings  thereon,  unto  the  justice 


(/)  St.  V.  I.  216. 
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jOROBs.  who  issued  the  same.  And  if  any  sheriff  or  constable 
Penalty  ou  shall  unnecessarily  fail  of  executing  any  sueh  warrant, 
officer  tor      directed  and  delivered  to  him  for  that  purpose,  or  of 

neglect  of  r      r 

duty  therein  returning  the  same  as  above  required,  he  will  forfeit 
the  sum  of  seven  dollars,  (j^) 


(g)  St.  V.  I.  257—259. 
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IX.  CONSTABLES. 

CONSTABLES  in  their  respective  towns,  have  the  constasle. 
sanu"!  powers  as  sheriffs  in  their  counties,  are  under  constabiei 
the  some  liabilities  and  subject  to  the  same  penalties,''.***  '"  *°'*'** 

**  *  tlje  same 

and  are  equally  protected  in  the  execution  of  their  puwera  as 
office,  but  may  not  arrest  without  written  warrant.(a)^,^Ynty  "* 

The  first  constable  chosen  annually,  must  collect  P'rst  con»it- 
all  the  state  and   other  taxes  required  bylaw,  and  lect  state  and 
account  therefor  with  the  several  treasurers  to  whom  °'*'"  ^''"* 
the  taxes  are  respectively  payable,  agreeably  to  his 
warrant.  (I!/) 

When  the  general  assembly  grant  any  rate  or  tax  Treasurer  to 

,,,.,'"  I'll-'  1.1  ji      issue  hiH  war- 

to    be  levied   on   tlie  inhabitants  ol    the  state,    the  ram  to  con- 
treasurer  of  the  state  for  the  time  beincr,  must  issue  *'*'''•'  ^°  *^*>'" 

"  lect  Uxes. 

his  warrant,  by  authoi'ity  of  the  state,  to  the  first 
constable  chosen  in  the  respective  towns,  parishes 
or  districts  therein,  subject  to  the  payment  of  such 
rate  or  tax,  commanding  him  to  levy  and  collect  such 
rate  or  tax,  and  pay  the  same  into  the  treasury  by 
the  time  prescribed  in  the  act  granting  the  same;  and 
every  constable  on  receiving  from  the  select  men  of 
his  respective  town,  pal'isli,  or  district,  an  assessment 
or  rate  bill  of  the  tax  to  be  collected,  must  immedi- 
ately give  at  least  six  days  notice  to  each  inhabitjint  or 
resident  of  his  respective  town,  parish  or  district, 
taxed  in  such  assessment  or  rate  bill,  of  the  sum  at 
which  he,  she  or  they  assessed,  and  of  the  time  and 
place  at  which  he  will  attend  (o  receive  such  rate  or 
tax,  before  he  shall  make  any  distress  thereof,  unles. 


((/)  St.  V.  I.  311,   31Q, 
(/.)  I  bill.  415. 
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coNSTABiE.  ju  eases  where  such  constable  has  just  reason  to  think 

any  person  is  about  absconding,  or  moving  out  of  his 

Constable      towu,   paHsh   01'  district.     And  upon  the  neglect  or 

may  distrain       x.        i      o  ^  ,  •       i 

goods,  &c.  reiusal  ot  lany  person  or  persons  so  to  pay  his,  her,  or 
their  rates  or  taxes,  the  constables  must  distrain  the 
goods  or  chattels  of  the  person  or  persons  so  neglect- 
ing to  satisfy  such  rate  or  tax,  and  shall  be  allowed 
eight  cents  on  every  dollar  for  his  trouble,  exclusive - 
of  his  lawful  fees  for  travel,  and  all  other  necessary 
and  reasonable  charge s.(c) 

And  when  any  goods  or  chattels  are  so  distrained, 
the  constable  must  keep  the  distress  four  days,  (unless 
the    money  and  all   costs  for  which  the  distress   is 
taken  be  sooner  paid,)  at  the  cost  and  charge  of  the 
Mcxie  of  sel-  owner.     And  if  he  do  not  pay  the  rate,  and  all  the 
'"^'*  costs  and  charges  thereon  accrued,  within  the  four 

days,  the  constable  after  posting  the  distress  for  sale 
six  days  in  some  public  place  within  the  town,  parish 
or  district  in  which  it  was  taken,  must  sell  the  same 
at  public  vendue,  to  the  highest  bidder.  And  after 
deducting  the  rate  or  tax,  and  the  cost  of  keeping 
and  selling  such  distress,  the  constable  must  return 
the  overplus,  if  any  there  be,  to  the  former  owner, 
or  pay  the  same  on  demand;  and  also  furnish  such 
former  owner  with  the  account  of  the  rate  or  tax, 
with  the  costs  arising  on  such  distress  if  requested,  (d) 

r<)i  wantof  For  want  of  goods  or  chattels  whereon  to  make 
chatt*eis,bo(3y  distrcss,  (he  Constable  may  take  the  body  of  the 
tnkcti.  person  or  persons  neglecting  or  refusing  to  make 

payment,  and  him,  lu;  or  them  commit  to  the  common 
gaol  in  the  same  county,  (if  there  be  a  sufficient 
one  in  the  same  county,  if  not,  to  suc!i  other  one  as 
the  constable  shall  judge  best,)  and  such  person   so 

(f)  St.  V.  I.  433,  4r,4. 
(</)  Ibi.I. 
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committed,  must  there  remain  until  such  rates  ©pcosstadif. 
taxes  and  lawful  costs  be  paid.(e) 

When  any  person  is  so  committed,  the  constable  ^^°'"'|°'^^" 
must  leave  with  the  keeper  of  tlie  gaol  an  attested  qucntb, 
copy  of  his  warrant,  and  thereupon  certify  the  sum 
or  sums  of  money  such  person  is  taxed  in  his  rate 
bill  or  assesment,  and  his  legal  costs,  and  that  he 
has  taken  the  body  for  want  of  goods  or  chattels 
whereon  to  make  distress.  And  such  an  attested 
copy  and  certificate  thereon,  will  be  a  suiTicipnt 
authority  to  require  the  keeper  of  the  gaol  to  receive 
and  detain  such  prisoner  in  custody,  until  he  pay 
the  sums  so  certified,  with  costs  of  commitment 
and  charges  of  imprisonment.  And  the  gaoler  will 
be  answerable  for  his  escape,  except  when  he  escapes 
through  the  insufficiency  of  the  gaol,  in  which  case 
the  county  from  which  such  delinquent  was  committed 
will  be  answerable,  (fj 

When  any  person  is  absent  against  whom  a  con-  ^^"*^*j^", 
stable  has  a  state  tax  or  rate  to  collect,  and  he  can  warrants  oa 
find  no   goods  or  chattels  within  the  town  whereon  '^"^'• 
to  make  distress,    such   constable   may   extend  liis 
warrant  for  the  collection  of  such  rate  or  tax  on  the 
lands  of  such  absent  person,   and  must  publish  the 
same  for    sale  in   one  or  more  of  the  newspapers  in 
which  land  taxes  are  by  law  to  be  publishtvl,  three  Mode  of  sale 
weeks  successively,  mentioning  the  time  and  place 
of  sale,  the  last  day  of  which  publication  must  be 
at  least   ten  days  before  such  day  of  sale ;  .wid  also 
set  up  a  notification  of  such  sale  in  the  town  where 
the  land  lies,  and  in  two  adjacent   lowns.     And  if 
such  rate  or  tax,  with  the   legal  costs,  be  not  paid 

(e)  St.  V.  I.  435. 
(/)  Ibid. 


VOL.  rr. 
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CONSTABLE,  within  that  time,  the  constable   may  sell   so   much 
'  ^^"^^^^    of  sucli  person's  land  at  pHblic  vendue  as  will  pay- 
such  rates   or  tax  and  all  costs  and  charges.     But  if 
^» '"   •^•'"n.  the  owner  or  owners  of  any  land  so  sold,  their  heirs 
or   assigns,  executors   or  administrators,  shall    pay 
or  tender  to  such  constable  the  full    sum  for  which 
such  land  m  as  sold,  with  legal  costs  and  twelve  per 
cent  interest  thereon,  within  one  year  from   the  day 
of  such  sale,  the  constable  may  not  execute  a  deed 
for  the  land  so  redeemed,  and  the  title   will  not  be 
conveyed  by  such   vendue    sale,    and  the  constable 
must  pay   to   the  purchaser  the  money  so   by   him 
Constables  to  received.     Bnt  if  the  land  so  sold  be  not  so  redeemed, 
cx.-riite  a     ^jjg  constable  must  execute  to  the  purchaser  a  deed 
in  form  following,  viz : 

From  of  deed.      «•  Know  all   men   by  these  presents,  that  I , 

of ,  in  the  county  of ,  in  the  state  of  Ver- 
mont, collector  of  taxes  of  and   for  the  said  town 

of ,  in  said  county,  for  the  year ,  by  virtue 

of  the  laAvs  of  this  state,  relating  to  levying  and 
collecting  rates  and  taxes  in  the  several  towns,  in  this 

state,  for  and   in  consideration  of  to  me   in 

hand    paid,   before  the    delivery  hereof,    by  , 

of  — -,  the  receipt  whereof  I  do  hereby  acknow- 
ledge, have  given,  granted  and  sold,  and  by  these 
do  give,  grant,  sell  and  convey   unto    him,  the  said 

,    his  heirs  and  assigns  forever,  the  following 

and  described  piece  or  j)arcel  of  land,  lying  and 
hi  ing  situate  in  said  town  of ,  bounded  as  fol- 
lows, to  wit:  he  the  said ,  being  the  high- 
est bidder  for  the  same  at  a  public  vendue,  le- 
gally notified,  and     holden   at  the     dwelling-house 

of ,  in  said  town  of ,  on  the ^  day  of 

,  for  the  sale  of  land  in  said  town  of ,  belong- 
ing to  delinquents  of  said  rate  or  tax.  To  have  and 
to  hold  said  granted  premises,  appurtenances  thereof, 
<«  him  the  said  — — ,  his  heirs  aud  assigns,  in  fee 
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simple   power.     And  I -,  the  collector  as  afore-  cossTABrE. 

said,  do  iu  my  said  capacity  agree,  to  and  with  the 

said  ,    his   heirs  and  assigns    to   warriint    and 

defend  the  said  premises  to  him  the  said ,  liis 

heirs  and  assigns,  against  all  the  lawful  chtiins  and 
demands  of  any  person  or  persons  whatsoever.  In 
witness  whereof,  I  have    hereunto  set  my  hand  and 

seal,  the day  of ." 

"  Signed  sealed  and  delivered 
iu  presence  of ." 

Every  constable  or  collector,  duly  authorized  to  ronstabie* 
collect  the  state   or  any  other   rate  or  tax,  has  the  out  of  their 
same  power  and  authority  in  any  of  the  towns,  par-  ''^^■'  "• 
ishes  or  districts  in  the  state,  as  the  same  offieei's  have 
in  their  own  precincts,    to  levy  and  collect  tlie  re- 
spective taxes  from  any  person  or  persons  whose  polls 
or  estate  are  in  their  list  er  rate  bill,  and  are  allowed 
six  cents  per  mile   for  their  travel,  and  may  levy 
and  collect  such  rates  or  taxes,  or  such  part  thereof, 
as  shall  be  due  at  any  time  after  the  expiration  of 
three  years  as  well  as  before,  and  are  liable  for  neg- 
lect in  not  making  such  collection. (^) 

.Constables  mustserve  notifications  directed  to  them,  ^'"^i  serve 

,  notice  f'li  per- 

and  signed  by  the  select  men  of  their  town,  on  per- sons  chosen  lo 
sons  chosen  town   ofllcers,  to   appear  before  <!»«  au- J'")'^'^^'J',^^" 
thority  in    such  notification  described,  to  take  theoat.'i,  &c. 
oaths  by  law  prescribed.     And  must  also  serve  a  no-^J^'^.Jg  ^7"" 
tice  in  like  manner  directed  and  signed,  to  warn  new  Uare  the 
comers  to  leave  the  town,  in  the  same  manner  as  a'"""' 
writ  of  summons  must  by  law  be  served,  and  must 
make  return  thereof  in  eight  days  after  serving  the 
same.(/^) 

(?)St.  V.  I.  45S~43T. 

(A)  Ibid.  400,401.  ^      ^ 
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X.  DISTRIBUTION  OF  LAWS. 


DISTRIEUTION 
OF    LAWS 


THE  printer  or  printers  >vho  print  the  acts,  laws 
_  and  journals  of  the  general   assembly,  under  their 

state  i.rii.teis  authority  must  convey  them  to  the  sheriffs  of  the 
&c?^'trshe7-'' several  counties,  taking  their  receipts  for  the  same. 
iffs  and  take  ^^^j  ^jjg  sheriffs  upon  the  receipt  of  such  acts,  laws 
Sheriffs  to  and  journals,  and  all  other  public  papers,  proclama- 
distribute  ^j  ^^^  warrants  committed  to  them  by  order  of  the 
&c.  general  assembly,  or  by  the  governor  of  the  state  for 

the  time  being,  must  distribute  such  acts,  laws,  jour- 
nals and  proclamations,  to  the   town  clerks  of  the 
several  towns  within  their  respective  counties,  or  in 
the  absence  of  such  clerk  to  a  justice  of  the  peace, 
or  one  of  the  select  men  of  such  town,  taking  his 
receipt  for  the  same ;  and  must  deliver  all  warrants 
from  the  governor  to  the  officers  to  whom  the  same 
are  directed,  or  to  one  in  his  absence,  within  the 
time  directed  by  law,  or  within  four  weeks  after  such 
acts,  laws,  journals,  proclamations  or  other  public 
papers  are  delivered  to  them,  if  no  time  be  limited 
by  law.     And  also  must  deliver  all  warrants  from  the 
treasurer  of  the  state,  or  from  the  county  treasurer, 
to  the  first  constable  or  collector  of  the  state  taxes, 
in  the  several  towns  in  such  county  within  such  times. 
And  upon  neglect  or  refusal  of  any  sheriff  to  deliver 
such  acts,  laws,  proclamations,  journals  or  warrants, 
or  other  public  papers,  within  the  times  limited,  he 
slrall  for  every  such  neglect  or  refusal  forfeit  and  pay 
to  the  treasury  of  the  county  where  such  sheriff  "be- 
longs, the  sum  of  twenty  dollars,  with  costs  of  prose- 
cution, to  be  recovered  by  action  of  debt  before  any 
court  proper  to  try  th«  same,  by  the  state's  attorney 
of  the  county.     And  no  sheriff  may  be  allowed  pay 
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for  such  services  until  he  produce  such  receipt  <6  distribution 
the  auditor  of  accounts  against  the  state.  And  the  ^!^J^^^^ 
sheriffs  of  tho  several  counties,  for  the  distrihution 
of  each  and  every  packet  containing  the  laws  or 
or  journals  of  one  session,  or  other  public  proclama- 
tions, warrants  or  papers,  for  which  it  becomes  ne- 
cessary to  make  a  separate  distribution,  are  entitled 
to  receive  from  the  treasury  of  the  state  (except  for 
the  distribution  of  warrants  for  county  taxes,  which 
must  pe  paid  out  of  the  respective  county  treasuries) 
the  sums  following,  to  wit:  the  sheriff  of  Bennington 
county,  four  dollars;  the  sheriff  of  Windham  county, 
five  dollars  and  fifty  cents;  the  sheriff  of  Windsor 
county,  six  dollars;  the  sheriff  Rutland  county,  six 
dollars  ;  the  sheriff  of  Orange  county,  six  dollars ; 
the  sheriff  Addison  county,  four  dollars  and  fifty 
cents;  the  sheriff  of  Chittenden  county,  five  dollars; 
the  sheriff  of  Caledonia  county,  six  dollars;  the 
sheriff  of  Franklin  county,  five  dollars.(a) 

'      (a)  St,  V.  II.  32:>,  326. 
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XL  OATHS. 

,^^^^!l^  BY  the  constitution,  all  civil  officers  must  take  and 
subscribe  the  oath  (or  affirmation)  of  allegiance 
following,  to  wit : 

Oath  of  feai-     *'  You  solemnly   swear,  (or   affirm)  that  you  will 
^y*  be  true  and  faithful   to  the   state  of  Vermont,  and 

that  you  will  not  directly  nor  indirectly  do  any  thing 
injurious  to  the  constitution  or  government  thereof, 
as  established  by  convention.  So  help  you  God.'*^^ 
Or,  (in  case  of  affirmation,)  "  under  the  pains  and 
penalties  of  perjury.'' 

And  also  the  oath  (or  affirmation)  of  office  follow- 
ing, to  wit : 

Oath  of  office.     «  You  solemnly  swear,  (or  affirm)  that  you  will 

faithfully   execute  the   office   of ,  for  the 

of ,  and  will  therein  do  equal  justice  to  all  men 

to  the  best  of  your  judgment  and  abilities,  according 
to  law.  (If  an  oath,)  So  help  you  God;  (If  an  affir- 
mation,) under  the  pains  and  penalties  of  perju- 
ry."(o) 

(<0  St.  V.  I.  42,  43. 
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XU.  FEES. 


Sheriff's  and  Constable's  Fees. 

FOR  serving  every  process  on  each  defendant,  if  by      »bej. 
reading,  six  cents  j  if  by  copy,  seventeen  cents.      siienflCand 

For  takins;  bail,  seventeen  cents.  consubie's 

.      fees. 

For  each  mile's  travel  for  the  service  of  all  writs 
and  processes,  to  be  computed  from  the  place  of 
service  to  the  place  of  return,  six  cents. 

For  levying  each  execution  amounting  to  three  dol- 
lars or  under,  fifteen  cents  j  for  each  three  dollars 
over,  four  cents. 

For  each  day's  attendance  on  appraisement,  or  sale 
of  estate  taken  in  execution,  thirty-four  cents. 

For  attendance  before  a  justice  court,  when  required, 
thirty-four  cents. 

For  attending  freeholder's  court,  per  day,  one  dol- 
lar. 

Copy  of  an  execution,  Avhen  extended  on  land,  and  the 
return  thereof  to  the  office  for  record,  fifty  cents. 

For  attendance  on  the  general  assembly  or  supreme 
or  county  court,  per  day,  one  dollar. 

Constables  for  the  like  service,  one  dollar. 

Collectors  of  taxes  to  be  allowed  the  like  fee  as 
sheriffs  in  cases  of  execution,  wlien  they  levy  on  per- 
sons or  estate,  and  one  dollar  out  of  each  fifty  dol- 
lars collected  and  paid  into  the  state  or  county  trea- 
sury. Provided  no  sheriff,  constable  or  other  officer, 
shall  be  entitled  to  any  fees  for  a  non  est  inventus  on 
any  civil  writ  or  process. 
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FEES,       For  sheriff's,  &c.    assistants,    per  day,  sixty-seven 
cents ;  for  half  a  day,  thirty-four  cents. 
For  appraiser's  of  real  estate  on  execution,  per  day, 
sixty-seven  cents  5'(a)  for  half  a  day,  thirty-four 
cents. 

GaoUr^s  Fees. 

Gaoler's  fees,  rp^   gaoIcrs   for   commitment  of  a  prisoner,  thirty- 
four  cents;  for  discharge  of  do.  thirty-four  cents. 
Diet  per  Aveek  for  state  prisoners,  one  dollar. 
For  bond  for  liberties  of  the  prison,    thirty-four 
eents.(6) 

Sheriff,  &c.  to  E Very  sheriff,  deputy  sheriff,  bailiff,  or  constable, 
&es,^&c."re-^vho  shall  demand  and  receive  fees  for  services  by 
«eipt.  them  or  either  of  them  performed  in  their,  or  either 

of  their  said  capacities,  must  if  required  at  the  time 
of  receiving  such  fees,  or  making  such  demand  by 
the  person  from  whom  such  money  is  received  or  de- 
manded, make  out  and  deliver  to  him  a  particular 
statement  of  the  items  of  such  services,  with  the 
sums  demanded  therefor,  and  must  receipt  the  same  ; 
and  if  any  such  officer  knowingly  and  wilfully  de- 
mand and  receive  any  more  or  greater  fees,  for  any 
services  by  him  performed  in  such  his  official  capacity, 
tban  is  by  law  allowed,  or  if  he  shall  demand  and 
receive  fees  for  services  not  performed,  (unless  it  be 
for  services  which  by  law  he  is  obliged  to  perform 
Penalty  for    after  receiving  such  fees,)  he   shall  forfeit  and  pay 

taking  unlaw-  .    .  o  i  i    i  i      i  • 

feus.  to  the  parly  injured  lour-fold  the  sum  or  sums  by  hnn 

unlawfully  taken  and  received,  with  costs  of  suit,  in 
an  action  of  the  case  in  any  court  proper  to  try  the 


(a)  St.  V.  II.  381 
(i)  Ibid.  389. 
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same.     And  if  any  such  officer  shall  neglect  or  refuse       ^^"• 
to  give  such  statement  and  receipt,  when  so  demand-  And  so  refu- 
ed,  he  shall   forfeit  and  pay  for  every  such  refusal  ^'"^^^I'^J* 
and  neglect  the  sum  of  ten  dollars,  with  costs  of  pro-  ceipt. 
secution,  to  the  use  of  the  town  in  which  such  offence 
shall   be  committed,  to  be  recovered  in  any  court 
proper  to  try  the  same,  on  the  complaint  or  informa- 
tion of  any  town  or  county  informing  officer.     And 
the  person  demanding  such  statement  and  receipt, 
may  be  a  witness  in  such  cause,  unless  disqualified  to 
be  a  witness  in  any  case.(c) 

(c)  St.  V.  II.  400,  401. 


ver.  ir.  64 


CHAP.  VI. 


Statute  regulations  in  the  State  of  Bhode-Island* 


I.   APPOINTMENT    AND    GENERAL    DUTY. 

IN  this  state  sheriffs  are  annually  appointed  by^""'^'"^^^ 

*'  *  *  "    AND  CESER.ir, 

the   general  assembly,  one  for  each  county;  every     dutv 
person  elected  to  that  office,  must  at  the  time  of  his  s,]^^![JJ^~^ 
election  be  a  freeholder,  and  an  inhabitant  of  the  pointed  by 
county  for  which  he  is  elected,  and  previous  to  hissembiy. 
entering  on  the  duties  of  his  office  must  be  sworn  or  .^^"f*^  ^^  ^''^^- 

'-'  holders  when. 

affirm.ed  to  the  faithful  performance  thereof,*   andeieeted,  and 
must  moreover  give  bond  Avith  two  sufficient  sureties  ^^J'^  respec-^ 
to  the  general  treasurer,  in  the  sum  of  six  thousand t've counties: 
dollars,    for  the  due  and  faithful  execution  of  his  affirmed  ami 
office  according  to  law.fa")      No  member  of  either S'*^  bond 

,  ,       *^>tb  sureties. 

house  of  assembly  is  eligible  to  the  office  of  sheriff,  No  member 
or  may  hold  a  deputation  under  him;   nor  is  any ^g,,^^^^^"^^^^^ 
sheriff,  deputy  sheriff,  or  gaoler,  eligible  as  a  mem-f^d.  nor  can 
ber  of  either  house   of  assembly.(ft)     Each   sheriff  t,t. »  membei 
may  appoint  as  many  deputies,  being  freeholders  and  ^.'/'J**''j"'''y-, 
inhabitants  of  the  county,  as  he  deems  necessary  for  may  appoint 
his  assistance  in  the  due  performance  of  the  duties  ^*^'^""^^" 
of  his  office,  which  appointments  must  be  in  writing.  And  how. 
under  the  hand  and  seal  of  tlie  sheriff,  and  must  be 
lodged  and  recorded  in  a  book  kept  for  that  purpose^ 


(a)  St   R.  I.  400. 

(b)  Ibid. 
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APPOINTMENT  in  thc  officc  of  the  clerk  of  the  court  of  common 

DUTY-       pleas,  in  the  county  for  which  they  are  appointed, 

'■^^'^^"^-^    previous  to  their  entering  on  the  duties  of  their  of- 

Depuiies       fice,  and  they  must  he    sworn  or  affirmed  in  like 

^"o rn.  ^        manner  as  the  sheriffs,  and  give  bonds  with  sufficient 

sureties  to  the  sheriff  in  the  sum  of  three  thousand 

dollars,   for  the  faithful  execution  of  their  office. 

And  gaolers   Each  sheriff  may  also  appoint  a  gaoler,  or  keeper 

stt'oin,  of  the  prison  in  his  county,  who  must  also  be  sworn 

to  the  faithful  performance  ef  the  duties  of  his  office, 

and  must  likewise  give  bond  in  the  same  manner  as 

Sheriff  may    deputy  sheriffs.     And  the  sheriff  may  at  pleasure 

revoke  depu-       *  ,,  ,     ,  .  ,  ,  . 

tations.         Fcvoke  all  such  deputations,  but  such  revocations  must 
be  entered  in  the  book  kept  for  recording  deputa- 
May  appoint  tions  as  aforesaid. (c)     Every  sheriff  may  appoint  a 
ties.  special  deputy,  for  the  service  of  any  writ  or  precept 

to  him  directed  upon  the  back  of  such  writ  or  pre- 
cept, but  such  special  deputy  must  be   sworn  before 
some  judge  or  justice  of  the  peace,  duly  and  faith- 
fully to  execute  such  writ  or  precept,  which  must 
be  certified  by  such  judge  or  justice  under  such  de- 
sheriff  liable  pu<ation.(d)     Each  and  every  sheriff  is  responsible 
and  mf.'fe*a-    ^^^  accountable  for  any  neglect  or  misfeasance  in 
sance  of  his   office  of  liis  deputies  and  gaoler,  and  in  all  cases 
^"     *       where  any  person  is  entitled  to  an  action  for  any 
neglect  or  misfeasance  in  office,  of  any  deputy  she- 
,  riff  or  gaoler,  he  may  have  his  election  to  bring  the 

Deputies  also  same  either  against  the  sheriff  or  against  such  de- 
iiabie.  p^^^  ^p  gaolcr.(e) 


Sheriff  must      It  is  the  duty  of  the  sheriffs  to  attend  the  general 

atttMid  gen«- 
lal  assembly. ' 


atttri   gen«-  aggemijiy  whcH  sitdHg  in  their  respective   counties. 


and  also  the   supreme  judicial  court,   the  court  of 
common   pleas,    and   court  of  general    sessions    of 


(c)  St.  R.  I.  400,  401,  401', 
(i)   Ibid.  402. 
:0  Ibid. 
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the  peace,  when  holdeii   in  their  several  counties,  appointmemt 

»  AND  GENERAL 

And  the  sheriffs  and  theii*  deputies  must  execute      tuiv. 
within  their  respective  counties  all  lawful  precopts  t^,,'^^'2r^ 
directed  to  them,  and  issued  under  the  authority  of  iiieinitputies 
this  state,  and  may  command  all  necessary  assist- ^i,  ,^,^,„, 
ance  in  the  execution  of  their  iHiity.ffJ  ^^''^'  ^'^• 

In  ease  of  the  death  of  any  sheriff,  his  deputy  orDepmiesmay 
.deputies,  and  gaoler  continue  in  oniee,  unless  otIn?r- ,  ,.ji,e  of  their 
wise  removed,  and  must  exercise  the  same   in  < ''^^  l','!,';,?',','^;!;,^"^ 
name  of  the  deceased,  until  another  sheriff  be  ap-  wiii  u  u 
pointed  and  sworn  or  affirmed,  and  the  neglect  or^^^^j  '^^.   ' 
misfeasances  of  such  deputy  or  deputies  and  gaoler, 
in  the  mean  time  as  well  as  before,  will  be  breaches 
of  the  bond  given  by  the  sheriff  wbo  appointed  them, 
and  the  executors  or  administrators  of  the  deceased 
sheriff  may  have  the  like  remedy  for  the  defaults 
and  misfeasances  in  office  of  such  deputy  or  depu- 
ties, and  gaoler,  during  such  interval  as  tbcy  would 
have  been  entitled  to  if  the  slieriff  had  continued  in 
life,  and  in  the  exercise  of  his  office  until  his  suc- 
cessor was  appointed  and  sworn  or  affirmed.     ^"'' ^];.;;:;'J^"j;,J 
every  sheriff  who  is  not  re-elected  when  his  term  of  .^eek  after 
office  expires,  or  whose  office  becomes  vacant  by  re-  ^[I'^^^'^^^'IT"' 
moval  or  resignation,  may  notwithstanding  officiate 
as  such  until  his  successor  is  sworn  into  office, (^)  if 
that  take  place  during  the  spaee  of  one  week  after 
the  first  Wednesday  of  May.(/0 

It  is  also  the  duty  of  the  sheriffs,  to  furnish  the  ^^i.^riff^^^^^^^^ 
general  assembly  when  sitting  in    their   respective  cp„,b!y  viih 
counties,  with  copies  of  the  laws  and  other  proceed-"'^  '•*''^' 
ings  of  the  general  assembly,  which  siiall  from  time 
to  time  be  transmitted  to  them  as  by  law  provided ; 

(f)  St.  R.  1.  492. 

(g)  Ibid.  402,  40.'?. 
r)i)  Ibid.   12G. 
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APPOINTMENT  and  also  to  deliver  commissions,  proclamations,  sehe- 

*-''^'''^*-'    whom  directed  in  their  respective  counties,  without 
expense  to  the  state.(i) 

Sheriff  to  at-  And  the  sheriff  of  the  county  of  Providence,  must 
attend  the  celebration  of  the  commencement  of  the 
university  or  college  in  this  state  annually,  and  pre- 
serve the  civil  peace,  good  order  and  decorum  dur- 
ing tlic  same.fjj 


tend  com 
mencement, 
at  Provi- 
dence. 


Supreme  The   supreme  judicial   court,  and  the  courts   of 

comuy^court  commou  plcas  iu  the  respective  counties,  on  com- 
muy  remove  plaint  ma'dc  to  them,  may  remove  any  deputy  sheriff 
or  gaoler  for  misdemeanour  in  office. (fe) 


VoiuDtary  If  any  gaoler  or  keeper  of  a  prison,  shall  volunta- 
^scape.  j,jj^  suffer  any  prisoner  committed  unto  him  to  es- 
cape, lie  shall  suffer  and  undergo  the  like  pains  and 
penalties  as  the  prisoner  so  escaping  was  sentenced 
to  suffer  and  undergo,  or  in  case  such  prisoner  so 
escaping,  at  the  time  of  such  escape  is  not  a  convict, 
the  gaoler  or  prison  keeper  voluntarily  suffering 
such  prisoner  to  escape,  shall  suffer  and  undergo 
"Pains  and  ps- the  like  pains,  punishments,  and  penalties,  as  the 
•an  \e%  01  prisoner  so  escaping  is  or  may  by  law  be  subject  to, 
if  convicted  for  the  crime  or  crimes  with  which  he 
stands  charged,  unless  the  prisoner  escaping,  stands 
charged  with  or  is  convicted  of  some  crime  the 
punishment  whereof  is  by  law  capital,  in  which  case 
the  gaoler  or  prison  keeper  permitting  such  escape 
shall  be  fined  not  exceeding  three  thousand  dollars^, 
iind  be  imprisoned  not  exceeding  six  years.(t) 


(0  St.  R.  I.  403, 
(j)  Ibid.  403,  404. 
(k)  Ibid.  404. 
(/)  Ibid.  593,  5%. 
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And  if  any  gaoler  or  prison  keeper  through  negli-  appoi.ntven  r 

n>  .  ,  ...  -AN1>  GENERAL 

gence  suiter  any  prisoner  accused  or  convicted  of     dity. 
any  crime  to  escape,  he  shall  be  fined  not  exceeding  j^^T^lT^^j 
one  thousand  dollars,  and  imprisoned  not  exceeding  cape, 
one  year.     But  if  any  prisoner  committed  for  debt 
on  mesne  process  or  execution  escape  from  prison, 
against  the  consent  and  without  the  permission  of 
the  sheriff  or  prison  keeper,  and  the  sheriff  or  prison 
keeper,  within  three  months  next  after  such  escape, 
recover  the  prisoner  so  escaped,  and  return  him  back 
to  prison  again,  the  sheriff  or  gaoler  are  liable  to  P^ius  and 
nothing  further  than  the  cost  of  any  action  which 
shall  have  been  commenced  against  him  for  such  es- 
cape, (m) 

And  if  any  person  shall  directly,  or  by  any  means,  Conveyins. 
ways  or  means  howsoever,  Avithout  the  knowledge  or iJJ  pri^„ers*. 
privity  of  the  gaoler,  convey  any  instrument  or  other 
thing  whatsoever  to  any  prisoner  or  into  any  prison, 
whereby  any  prisoner  may  break  the  prison,  or  work 
himself  unlawfully  out  of  the  same,  or  in  any  way 
thereby  escape,  the  person  so  offending  shall  be  fined 
not  exceeding  five  hundred  dollars,  and  be  iisipri- 
soned  not  exceeding  one  year.     And  if  any  prisoner  How  punish- 
make  his  escape  by  means  of  any  instrument,  tool,^  ' 
or  other  thing,  so  conveyed  without  the  knowledge 
and  privity  of  (he  gaoler,  the  person  so  conveying 
the   same  shall  be  liable  to  pay  all  such  sums  of 
money   as    the  prisoner  stood   committed   for,   and 
shall  suffer  all  such  punishments,  pains  and  penalties 
as  the  escaped  prisoner  would  be  liable  to  on  (he 
charge  or  conviction  on  which  he  stood  committed, 
unless  such  prisoner  would  have  been  liable  to  capi- 
tal punishment,  in  which  case  the  person  assisting  in 
5uch  escape  shall  be  fined  not  exceeding  three  thou 


(w)  St.  R.  I.  596. 
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^PioiNTMENT  sand  dollars,  and  be  imprisoned  not  exceeding  five 


AND  CENERAt  ,      x 

years,  (n) 


CUTY 


Gaolers  must      The  keeper  of  the  respective  gaols  in  the  counties 
I^^ircom-  ^^  New-port,  Providence,  Washington,  Bristol  and 
mittnJ  underwent,  miist  rcccivc  and  safely  keep  therein  all  pri- 
states."  ^      soners  committed  under  the  authority  of  the  United 
States,  until  they  shall  be  discharged  by  due  course 
of  the  law  thereof,  under  the  like   penalties  as  in 
case  of  prisoners  committed  under  the  authority  of 
this  state,  the  United  States  paying  for  the  use  and 
keeping  of  such  gaols  at  the  rate  of  fifty  cents  per 
month  for  each  prisoner  committed  under  their  au- 
thority, during  the  time  such  prisoner  shall  therein 
be  committed.     The  United  States  also  supporting 
such  of  said  prisoners  as  shall  be  committed  for  of- 
fence s.(o) 

(n)  St.  R.  T.  596,  597. 
(o)  Ibid.  616,  617. 
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II.  PROCESS. 


ALL  writs,  original  and  judicial,  issued  in   (he     rrocFJs. 
aame  of  the  State  of  Rhode-Island  and  Providence  H^^TTms'to 
Plantations,  must  be  under  the  seals  of  the  respective  be  issued. 
courts  from  which  they  issue,  be  signed  by  the  clerk, 
and  bear  test  of  the  first  Justice  thereof  not  a  party 
to  such  suit,  and  be  directed  to  and  served  by  the  To  whom  di- 
sherifT  or  his  deputy,  unless  the  clerk  of  the  court '^*^'^  ' 
from  which  any  process  issues  be  a  party,  in  which 
case,  such  writ  and  other  process  must  be  signed  by 
one  of  the  justices  of  the  court  from  which   such 
writ  or  other  process  issues.     And  if  the  sheriff  be  a 
party  in  any  suit,  all  writs  and  process  therein  to  be 
served  in  the  county  whereof  he  is  sheriff  must  be 
directed  to  and  served  by  one  of  the  town  sergeants 
in  such  county,  not  a  party  to  such  suit,(a)  and  may 
run  throughout  the  state,  being  directed  to  the  proper 
officer  in  the  county  wherein  they  are  to  be  served.(i/) 

And  all  writs  returnable  for  trial  before  a  justice  justices 
of  the  peace,  or  warden  of  the  town,  must  be  signed ;;[';;;  J'.y^^j 
by  a  iustice   of  the  peace  or  warden  of  tbe  town an<i  to  whom 
where  the  action  is  commenced,  and  be  uirecleu  lo 
the  sheriff,  his  deputy,  or  cither  of  the  town  ser- 
geants or  constables  in  the  county  in  which  such  suit 
is  brought.(c) 

An  original  writ  for  bringing  any  cause  or  suit  tooi^ginahviits 
trial  before  any  court,  must  be  either  a  summo;i5  or --tbe  ;;..„- 
a  writ  of  arrest,(id)  and  if  issued  out  of  t!ic  court  of  arrest,  and 

(a)  St.  R.  I.  201,   145,   148. 
lb)  Ibid.  149, 
(c)   Ibid.    18«. 
Id)  Ibid.  194. 

VOL.  11.  ^2 
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TRocEss.  of  common  pleas,  must  be  served  twenty  days  before 
stived  20  the  day  of  the  sitting  of  the  court  to  which  the  same 
days  before    jg  returnable,fe)  unless  such  writs  issue  from  and 

the  sitting  or  ^  ■' 

the  court  un- are  returnable  to  a  special  court  of  common  pleas, 
^***  in  which  case  service  may  be  made  of  such  writs  at 

any  time  after  issuing  the  same,  six  days  before  the 

sitting  of  such  special  court.  (^J 

Justice's  All  writs  and  summons  returnable  for  trial  before 

served  6  days^- justice  or  Warden,  must  be  served  at  least  six  days 
before  trial,   before  the  day  of  such  trial. (^) 

(c)  St   R.  r.  148. 
(/)  Ibid.   J51. 
(g)  Ibid.  169, 
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III.  SERVICE. 

AN  original  summons  must  be  served,  by  reading    service. 
the  same  to  the  person  to  be  summoned,  or  by  leaving  Manner  of 
an  attested  copv  thereof  at  his  last  and  usual  place  serving  sum- 
of  abode  by  the  officer  to  whom  the  same  is  directed, 
and  a  writ  of  scire  facias  must  be  served  in  the  same  And  of  scire 
manner,  and  a  certificate  of  such  service  by  the  of- 
ficer who   made  the  same  shall   be  considered  due 
proof  therof.(a) 

"Whenever  a  writ  of  arrest  is  delivered  to  any  of-  And  of  writ 
ficer,  duly  authorized  to  serve  the  same,  he  must 
use  his  best  endeavours  to  arrest  the  body  of  the  de- 
fendant; but  if  such  oflicer  cannot  find  the  body 
of  the  defendant  within  his  precincts,  he  must  at- Goods  and 
tach  his  goods  and  chattels,  to  the  value  command- J^^^JjJ^j^™^*^ 
ed  in  the  writ,  if  so  much  can  be  found,  and  may 
attach  any  less  value,  if  the  plaintiff*  or  his  attorney 
shall  give  order  therefor  on  the  back  of  sueh  writ ; 
and  when  any  attachment  is  made  in  manner  afore- 
said, the  same  will  be  sufficient  to  bring  the  cause  to 
trial,  and  the  officer  who  shall  make  any  attachment 
as  aforesaid,  must  at  the  time  of  making  the  same 
leave  an  attested  copy  of  such  w  rit,  with  a  copy  of 
his  return  or  doings  thereon  at  the  defendant's  usual 
place  of  abode,  with  some  person  there,  that  the  de- 
fendant may  have  knowledge  ef  the  suit. (6) 

And  when  a  writ  is  taken  out  against  any  person  Real  estate 
whose  body  or  personal  estate  cannot  be  found  within  [^^J  ^j/"'' 
the  state,  the  words  or  real  estate  may  be  added  in 


(a)  St.  R.  I.  206,  226. 

(b)  lbi<l,    189,  ?01,    20S. 
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SERVICE  the  writ,  next  to  Ibe  words  goods  and  chattels,  and 
'"''^'^*^    the  officer  to  whom  the  writ  is  directed  may  attach 
the  real  estate  of  the  person  indebted  as  aforesaid, 
in  the  same  manner  as  is  directed  for  attaching  person- 
al estate,  and  the  officer  upon  attaching  any  real  es- 
Mannei  of     tatc  as  aforcsaid,  must   leave  a  copy  of  the  writ  by 
makmg^ser-  ^^^.^^^  ^^^  ^^^^^  .^  attached,  and  of  his  doings  there- 
on with  the  person  in  possession,  and  also  with  the 
town  clerk  of  the  town  in  which  such  real  estate 
lies  ;  but  if  no  person  be   in   possession  the    officer 
must  set  up  notifications  thereof  in  three  public  i^la- 
ces  in  the  town  where  such  real  estate  lies.(c) 


vice 
turn. 


may  lje  ser- 
ved in  any 
j)art  Nana- 
gausett  Bay 


Precepts  AH  the  Waters  of  Narragansett  Bay,  situate  to  the 

northward  of  Field's  Point,  are  a  part  of  the  county 
of  Proyidence,  and  within  the  jurisdiction  of  said 
county,  and  all  other  waters  of  said  bay  do  not  make 
a  part  nor  are  within  the  jurisdiction  of  any  particu- 
lar county  of  this  state,  but  any  sheriff  or  other 
officer  duly  authorized,  belonging  to  either  of  the 
counties  of  this  state,  may  serve  any  writ  or  other 
process  of  a  civil  or  criminal  nature  within  any  part 
of  the  waters  of  said  Narragansett  Bay.(rf) 

No  civil  pro-      No  civil  proccss  whatever  may  be  served  on  Sun- 
sene^^on  "^  ^^^f  '^"t  cvcry  sucli  servicc  shall  be  utterly  void.(e) 

i>uii(lay. 

Summons  for     A  summons  for  a  witness  must  be  served  by  reading 

attainment    ^^**'  ^'^"^^  ^^  ^""^»  '^"^^  **"  attachment  for  disobeying 
agaii.st  wit-    the  summons,  and  to   bring  the  witness  into   court, 

iifss,  how  scr-  ,  I  •       I  '  ^1 

ve<}.  must  be  served  m  the  same  manner  as  any  other  war- 

rant of  arrest,  f/^ 


(f)  St.  R,  I.  202,  205. 
(rf)  Ibid    '206,  207. 
(c)  Ibid.  206. 
(/)  Ibid. 
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Before  any  service  is  made  of  any  writ  of  replevin,    service. 
the  officer  to  whom  such  writ  is  directed,  and  who  officei  must 
has  received  the  same  for  service,  must  take  the  bond!^^'"^  '^""'^  ***" 

fore  serving 

of  the  plaintiff  in  such  writ  to  the  defendant,  with  writ  of  replfe- 

sufficient  surety  or  sureties,  in  the  sum  of dol-*^'"' 

lars,  being  twice  the  value  of  the  goods  and  chattels 
described  in  such  writ  to  be  replevied,  to  prosecute 
such  writ  of  replevin  to  final  judgment,  and  to  pay 
such  damages  and  costs  as  the  defendant  in  such  writ 
may  recover  against  him,  and  also  to  return  and  res- 
tore the  same  goods  and  chattels,  in  like  good  order  as 
when  taken,  in  case  such  shall  be  the  final  judg- 
ment, (g)  the  form  of  which  bond  is  given  in  the 
appendix. 

When  the  defendant  in  replevin  cannot  be  found,  ""*  d«fen- 

„  ,       .  1  ,      Qi^'tt  in  repKe- 

an  authentic  copy  of  the  writ  of  replevm,  attested  by  vin  may  be 
the  officer  being  left  at  the  house  or  usual  place  or^^^o^ooed. 
abode  of  the  defendant,  six  days  if  before  a  justice, 
and  twenty  if  before  tlie  court  of  common   pleas, 
prior  to  the  time  of  trial,  will  be  sufficient  to  oblige 
the  defendant  to  answer  the  suit.(/i) 

In  attachments  of  real  estate,  goods  and  chattels,  ?'"*  «uach- 

-*  mtiits  to  be 

and  in  all  foreign  attachments,  he  who  first  procures  first  satisfied 
any  such  attachments  to  be  made  for  any  just  debt,  is 
entitled  to  have  such  his  debt  for  which  he  so  attach- 
ed as  aforesaid,   satisfied  before  any  other  debt  for 
which  the  same  may  be  attached  or  taken  by  execu- 
tion at  the  suit  of  any  other  person,  and  all   others 
in  order  of  attachment.      And  as  different  attach- Time^^f^  it- 
ments  of  the  same  real  or  personal  property  may  liap-  must  be  en- 
pen  to  be  made  on  the  same  day,  the  the  officer  who  [^^[.^  '"  '^'^ 
makes  anv  such  attachmenl,  whether  on  real  or  per- 


(g)  St.  R.  I.  233. 
(J,)  Ibid.  340. 
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^^^T^    sonal  estate,  or  by  service  of  a  copy  of  a  writ  on  any 
person  for  the  purpose  of  attaching  any  estate  in  his 
hands,  must  in  his  return  set  forth  the  time  of  day 
when  sueh  attachment  was  made,  to  the  end  that  the   ■ 
priority  of  attachment  may  be  known*. (i) 

versonai  es-  ^nd  when  any  person  resides  or  is  absent  out  of 
ceaied  debt-  the  statc,  or  conccals  himself  therein,  the  personal 
ors,  how  to  iJCggi^^^g  ^jf  such  pcrsou  lodged  or  lyina:  in  the  hands  of 

attached.  *  ^  .z      o 

his  or  her  attorney,  agent,  factor,  trustee,  or  debtor, 
is  liable  to  be  attached  to  answer  any  just  debt  or  de- 
mand, and  the  serving  any  person  or  persons  who  have 
such  personal  estate  in  their  hands,  with  a  copy  of 
the  writ  taken  out  against  such  absent  or  concealed 
person,  shall  be  good  service  of  such  writ. (^* J 

I'eiitensto        Whenever  any   person   prefers  a  petition  to  the 

general  as-  ^      r  r  r 

senibiy,  how  general  assembly,  praying  that  any  judgment,  rule 
tuniedr"'^^  of  court,  or  determination  Avhatever,  may  be  set  aside, 
or  that  execution  may  be  stayed,  and  the  secretary 
issues  a  citation  for  the  adverse  party  (if  he  or  she  * 
think  fit)  to  appear  at  the  session  of  the  general 
assembly  to  which  such  petition  is  preferred,  to  show 
cause  why  such  petition  should  not  be  granted,  the 
adverse  party  must  be  served  with  such  citation,  and 
a  copy  of  sucli  petition  by  the  sherifl*  of  the  county, 
or  his  deputy,  where  he  or  tliey  may  dwell,  ten  days 
at  the  least  before  such  session  of  the  general  assem- 
bly, and  if  such  person  or  persons  cannot  be  found 
by  the  sheriff  or  his  deputy,  the  leaving  a  copy  of 
such  petition  and  citation  at  the  usual  place  of  his 


*  Wan-ants  of  distress  must  be  executed  in  the  same  manner  and 
the  officer  to  be  held  to  the  same  niles  as  in  cNecuting  attachments  in 
..•ivil  actions.     St.  R,  1.  202. 


(i)  St.  R.  r.  204,  205. 
(.;■;  Ibid. '208,  209. 
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OP  their  abode  will  be  good  service,  and  the  sherifT    "r*ici?. 
or  his  deputy  must  make  return  of  all  his  proceedint^s 
to  the   clerk  of  the  house  of  representatives,  at  the 
first  opening  of  the  general  assembly.(fc) 

When  any  person  named  defendant  in  any  writ  of  Writs  of  par- 
partition  is  not   an  inhabitant  of  this   state,  or  by  ,',':[J",'-|^|j,g,^j 
reason  of  his  absence  cannot  be  personally  summoned 'leiVniiant  by 
to  answer  thereto,  legal  service  of  such  writ  shall 
be  made  by   leaving  a  copy  of  such   writ  with   the 
tenant  in  possession,  (if  any  there  be,)  of  th«  estate 
whereof  partition  is  demanded. (/) 

In  proceedings  in  cases  of  forcible  entry  or  detainer,  in  forcitieen- 
service   of  the    summons  on   the   party  complained^'^-' ^|^[,,']J,"'^^^^^ 
against,  must  be  made  in  a  copy  thereof  left  at  his  iiowse;v,d. 
usual  place  of  abode,  six  days  exclusive  before  the 
day  appointed  by  the  justices  or  wardens   for  tri- 
al, (m) 

The  sheriff  or  his  deputy,  charged  with  the  service  f^'^^J'flj^'^^y 
of  a  writ  of    estrepement,    may   according    to    the  service  of 
directions  in  such  writ,  stay  all  waste  and  take  such  IVepe^'ment. 
aid  as  shall  be  necessary  for  that  purpose.(») 

A  writ  of  review  must  be  taken  out  and  served  J^r^f^^^"^^; 
thirty  days  before  the  sitting  of  the  court  to  which  ved. 
the  action  of  revicAV  shall  be  brought,  and  the  rea- 
son of  such  review  must  be  in  such  writ  of  review 
contained,  and  the  oflicer  must  take  good  and  sufli-offirrrmnst 
cient  bail  in  all  writs  of  review,  when  bail  is  required  ^''''*^  ''=*''• 
and  it  may  be  done  to  answer  the  judgment  which 
shall   be   given  thereon.      And  where  the  body   ofMay  atuch 
the  defendant  cannot  be  found,   nor  sufficient  estate  3';;j;f^;^;f 
can  be   found  to    attach,    to  answer    such  writ  ofm  i.is  hands. 

(Jt)St.  R.  I.  131,  152. 
(/)  Ibid.  270. 
(w)  Ibid.  254. 
(«)  Ibid.  259, 


\ 
Defendant 
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SERVICE,     review,  the    officer    may  attach  the  money,  goods 

or  lands  by  him   received,  levied  or   attached,    iu 

pursuance  of  the  former  judgment  obtained,  if  the 

same  be  remaining  in  his  hands  or  unsold  at  the  time 

of  his  receiving  the  said  Avrit  of  review.     And  when- 

liviii?  out  of  ever  any  writ  of  review  is  brought  against  any  person 

vilcVSay  'fe' living  out  of  the  state,  and  to  be  found  therein,  the 

made  on  at-  leaving  a  copy  of  such  writ  with  the  attorney  who 

torney  or  a-       .  '  .    .       ,  .  i     i      i  •  •  i 

gent.  Signed   the  original  writ  and  declaration,  or  either 

of  them,  or  the  attorney  who  signed  the  plea  or 
answer  filed,  or  with  the  special  agent  of  the  de- 
fendant in  review,  will  be  good  service  to  bring 
the  same  to  trial,  if  the  plaintiff  in  review  or  his 
attorney  shall  give  order  in  writing  on  the  back  of 
the  writ  of  review  thereon,  naming  the  attorney  or 
agent  to  be  served  with  a  eopy.(o) 

Sheriff.,  &c.  All  sheriffs,  deputy  sheriffs,  town  Serjeants  and 
must  serve     constables,  must  duly  execute  all  precepts  to  them 

precepts  frotn  «         ,     .  a      i      11  *  ,i 

courts  of  pro-  directed  by  any  court  of  probate.  And  all  contempts 
Mlybepun.»f  ^"^'i^"*^'  in  any  cause  or  hearing  before  such 
ished  for  con-court,  may  bc  punished  by  fine  not  exceeding  twenty 
'^'°''^'  dollars,  or  imprisonment  not  exceeding  twelve  hours, 

at  the  discretion  of  the  court.(p) 

Members  of  All  and  every  person  or  persons  who  shall  bc 
^mp"dVom  chosen  to  serve  as  members  of  the  general  assembly, 
arrest.  ^y^([  the  cstatcs  of  sucli  pcrsou  or  persons,  shall  be 

free  and  exempt  from  all  writs  of  summons,  arrest, 
attachment  and  execution  whatsoever,  at  the  suit 
of  any  private  person,  to  answer  any  debt  or  damages 
due  or  pretended  to  be  due  to  such  private  persons, 
during  the  session  of  the  general  assembly,  and  also 
three  days  before  the  beginning  of  such  session, 
and  three  days  next  after  the  end  thereof. (</) 

(0)  St.  R.  I.  179,  180. 

(p)  Ibid.  277. 

(q)  Ibid.  207,  208: 
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IV.  EXECUTION. 

EXECUTIONS  in  this  state  run  against  the  goods  EXEctno;. 
and  chattels  and  body  of  the  dcbtor,(a)  or  against  E^^^Tiui^, 
his  body,  goods,  chattels,  or  real  estate-Cft)  ''"'"  ^^^^ 

^  '  ruD. 

No  execution  may  be  issued  on  any  iudsrment  rcn-  ^^'i^^"  t"  •»«= 

11..,  .     ,.    .    ,  J  J       &  „issuedfrom 

clered  m  the  supreme  judicial  court,  or  any  court  of  supreme 
common  pleas,  unless  such  be  a  special  court,  until  *^°"'^'  ?"•* 

*  '  1  '  court  of  ( om- 

the  expiration  of  five  days  next  after  the  rising  of  mon  pleas. 
the  court  at  which  such  judgment  shall  be  rendered, 
and  every  execution  issued  from  either  of  the  said 
courts,    except   as  before  excepted,    must  be  made 
returnable  to  the  next  succeeding  term  thereof,  and  When  returaj- 
must  be   returned  by  the  officer  charged  therewith,  ** 
within  five  days  from  the  day  appointed  by  law  for 
the  sitting  of  the  court  from  which  it  issued;  and  if 
such  ofileer  shall  not  return  the  same  within  that 
time,    he  shall  be  liable   therefor  as   by  law  pre- 
scribed, (e) 

But  all  executions  on  judgments  of  such  special  when  issw- 
eourts  of  common  pleas,  may  be  issued  immediately ^J'^f.'^^^^P'J 
after  the  rising  of  such  special  courts,  and  must  be  when  reinrn.- 
returnable  into  the  clerk's  office  in  fourteen  days  after  " 
being  issued. (d) 

No  execution  obtained  on  a  judgment  of  a  justice  when  isma- 

1  .       ,  ,,  „  I  ble  from  jus- 

or  warden,  may  be  taken  out  in  less  tlian  hve  (lays^i^g  ^.^  „^r- 
after  judgment  rendered,   and  all   such  exocufcions  d»-|'jn|J^«Jj«n 

(a)  St.  R.  I.  196, 
(6)   Ibid.  203. 
(c)   Ibid.  175,   176. 
((/)  Ibid.  151. 
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ixECLTioN.  must  be  reiiirned  to  the  justice  or  warden  who  grant- 
'""'^^^^  cd  the  same,  within  three  months  after  the  same  sliall 
have  been  taken  ont,  or  in  case  of  his  death  or  re- 
moval from  tl«e  town,  tlien  to  the  town  clerk,  and 
must  be  directed  in  the  same  manner  as  the  original 
How  served  proccss,  and  served  in  the  manner  executions  are  to 
be  served  which  are  to  be  issued  out  of  the  courts 
of  common  pleas,  and  if  levied  on  goods  and  chat- 
tels, the  same  must  be  advertised  immediately  by  the 
officer  who  shall  have  the  same  execution  in  charge, 
and  exposed  to  sale  in  ten  days,  unless  in  that  time 
redeemed;  and  after  sale  if  there  be  any  overplus 
money,  the  same  must  be  returned  to  the  owner.(e) 

Execution  Execution  granted  fur  costs  by  the  secretary  of 

sem  tai  V  of   state,  arc   returnable   to   the   next   general   asseni- 

when  leturii-      '    *»^  ^ 
able. 

How  satisfied     And  in  all  civil  cases,  when  execution  is  levied  on 

by  levying  on  .^       jjoods  or   ciiattcls,  sucli  i^oods  or  chattels    must 

'io/fls  and  «'     r>  o  ^ 

•  battels,  be  kept  in  the  officer's  hands,  and  advertised  ten  days 
before  they  may  be  exposed  and  offered  for  sale,  iu 
o.dpr  that  the  person  who  owned  such  goods  and 
•irhattcls  may,  if  he  think  propei*,  pay  the  money  due, 
together  with  tlie  costs  which  shall  have  accrued 
tliereon,  and  thereupon  have  his  said  goods  and  chat- 
tels restored  to  him  again.  But  in  case  such  owner 
shall  not  rcdee«i  them  as  aforesaid,  the  officer  must 
sell  the  same  at  public  auction  to  tlie  highest  bidder, 
and  if  any  overplus  shall  remain  after  the  debt,  costs 
.md  charges  are  paid,  the  same  must  be  retui-ned  by 
(he  oiil<'er  to  the  owner,  or  to  any  person  legallr 
fjualilicd  on  l»is  behalf  to  receive  the  sanic.'(5") 


(r)  St    R.   I.    193, 
(/)   Ibid.  433. 
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And  when  any  execution  is  granted  aja^ainst  tlie  real  exEcunos, 
estate*  of  the  debtor,  attached  in  (he  oi-i.i^inal  action,  n,m  pm- 
and  the  officer  char:  .d  with  the  service  of  su<h  exe-''^^*'''''^  '""' 

whin  gi  lilted 

cution  shall  have  levied  the  same  on  such  real  estate,  eg"""-'  i*jI 
he  must  set  up  notifications  in  three  or  more  public |;,j/' *^  ^ 
places   in   tiic   town  aa here  such  real  estate   lies,  for 
the  space  of  three   months  after  such  exeoution  is 
levied,  before  the  same  ujay  be  exposed  to  sale,  noti- 
fying all   persons  concei-ned,   of  the  attachment  and 
intended  sale  of  said  estate,  that  the  owner  of  such 
estate  may  have  an  opportunity  to  redeem  the  same. 
But  if  no  person  appear  to  redeem   the  said  estate,  I'eai  estau 
then  tiie  officer  must  sell  the  same,  or  so  much  there- a""j^,i,|^^.7u« 
of  as  shall  be  sufficient  to   satisfv  the  iud!.;;ment  ob-''""  ^V"'^'- 

■  ler. 

tained,  and  the  costs,   at  public  auction;  and  a  deed 

thereof  by  him  given,  shall  vest  in  the  puichaser  all 

the  estate,  right  and  interest   which  tiu^  debtor  had 

herein  at  the  time  the  estate  was  originally  attached 

as  aforesaid, and  the  snrplus;ige  of  the  moneythat  shall 

arise  from  the.  sale  of  the  said  estate,  after  satisfying 

the  execution  and  the  costs  thereon,  shall  bo  lodged 

in  the  general  treasury  for  the  owner  thereof,  and 

be  liable  to  be  attached  for  his  other  debts.      And 

Avhenevcr  execution  Issued  upon  any  judgment,  »  here  ^^^^1]*"^^"^^' 

real  estate   was  not  attached  on  tiie  original  Avrit,  levied  on  reai 

.   I  I  1        J    A         I'  At      fslat  .though 

and  by  reason  that  neither  the  personal  estate  ol  tlie  „o,  ;,,.iKi,ed 
debtor  nor  his  body  can  be  fonnd,  such  execution 'I'^^i^'S'-'^i 
shall  be  levied  on  the  real  estate  of  such  del)tor, 
and  the  officer  charged  with  the  service  of  such  ex- 
ecution, must  proceed  in  the  manner  aforedirected, 
in  case  of  levying  an  execution  on  real  estate  vU- 
tached  on  the  original  writ.(//) 

If  any  officer  shall  at  any  time  have  two  or  more  E-«rj,t;ou 

«'  ,  iiiav  DC  St  I 

executions  in  personal  actions  directed  to  him  to  serve,  „(i  h.  ca«-, 
*  &". 

(/()  St.  R.  1.204. 
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EXECUTION.  >vhcrein  the  parties  shall  be  reversed,  and  shall  sue 
Y^    and  be  sued  in  the  same  right  and  capacity,  he  shall 
*        offset  the   same,  and  levy  and  collect  the   balance 
only,  from  the  party  from  whom  it  shall  be  d'ac.(i) 

Real  estate  The  real  estate  of  deceased  persons  is  liable  to  the 
persons  liable  payment  of  tlicir  just  debts,  by  actions  to  be  brought 
for  the  jpay-  jiiraiast  tlic  heirs  at  law,  or  devisees  of  such  estate, 

ment  of  *^ 

debts  by  ac-  and  executiou  issued  upon  juda;!nent  obtained  against 
heir*  of  devi-  ^"^^  heirs  at  law  or  devisees,  may  be  levied  there- 
sees,  upon.     And  the  sheriff  must  sell  such  real  estate,  or 
sold.  so  much  thereof  as  sliall  be  sufiicient  to  satisfy  such 
execution,  at  public  auction  to  the  highest  bidder, 
having  first  set  up  notifications  of  sucli   sale  for  (he 
space  of  three  months  before  the   sa'c   thereof,    in 
three  public  places  in  the  town  where  such  real  es- 
tate lies,  and  shall  give  a  deed  (hereof  to  the  purcha- 
ser, in  like  manner  as  is  prescribed  by  law  as  afore 
stated,  fj^ 


Execution 
against  heirs 


And  if  any  action  be  brought  against  the  heirs  or 
or  devisees  dcvisccs  of  any  tcstator  or  intestate,  for  any  debt  due 
iej  ^^'from  such  testator  or  intestate,  the  same  must  he 

brought  against  all  (he  heirs* and  devisees  who 
liold  the  real  estate  by  devise  or  descent  from  such 
testator  or  intestate  if  to  be  found,  and  execution 
must  be  sci-ved  upon,  and  the  debt  and  costs  recover- 
ed, collected  out  of  the  same,  if  such  real  estate 
remain  unaliencd  and  can  conveniently  be  so  done.(K) 

tirst  auach-      ^„Q  ^\^^  creditors  Avho  shall  eommcnec  their  actions 

inent  or  suit 


to  be  first  agaiust  the  heirs  or  devisees  as  aforesaid,  shall  be 
cndtled  to  satisfaction  of  the  debts  due  them  respect- 
ively from   tlic  tcstator  or  intestate,  in  (he  same  or- 


(i)St..  R.  I.  105. 
(/■)   Ibid.  596, 
CO  Ibid. 
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(Icr  in  which  their  writs  shall  he  served,  hy  adaohinj;  sx'ctT,o^. 
the  real  estate,  or  in  case   of  alienation  then  in  the 
same  order  in  which  their  writs  shall  he  served,  hy 
summoning  the  heir  or  devisee  who  shall  litive  aliened 
as  aforesaid.(i) 

Upon  rendering  judgment  for  any  woman  to  i*ccov-^"|f,J^g^*"" 
er  her  dower  in  any  lauds,  tenements,  or  heredita-  ^ow  execu- 
ments,  and  a  writ  of  seizin  directed  to  the  sheriff 
of  the  county,  or  to  his  deputy,  such  sheriff  or  other 
person  to  whom  bylaw  such  writ  of  seizin  is  directed, 
must  cause  her  dower  in  such  writ  described  to  he  set 
forth  to  her  by  three  disinterested  freeholders  of  the 
same  county,  under  oath,  which  oath  shall  be  admin- 
istered by  any  justice,  to  setforth  the  same  agreeably 
and  impartially  as  conveniently  may  be.(2n) 

Every  sheriff  who  shall  receive  any  execution,  ob-  Executions 

»'  *,  .       against  (ielio- 

tained  by  the  general  treasurer  against  any  delin-quenteoiiec- 
quent  collector  of  taxes  and  his  sureties,  directed  to  [,*^"  ^'""^j^J'j 
such  sheriff,  must  immediately  on  the  receipt  of  the 
same,  attach  and  take  into  his  possession  all  the  es- 
tate real  and  personal  within  his  precincts  belonging 
to  such  officer,  and  must  immediately  after  such  at- 
tachment advertise  the  said  estate,  real  and  personal, 
to  be  sold  at  public  auction  within  twenty  days  there- 
after, and  must  cause  so  much  of  said  estate  to  be 
sold  as  will  be  suScient  to  pay  and  satisfy  the  amount 
of  such  execution,  and  all  incidental  expenses  and 
costs.(w)     But  in  case  of  accidents,  or  extraordinary 
storms  or  tempests,  by  reason  whereof  few  or  wo  !>"«*- f^'k^^ijy^lfch 
chasers  may  attend,  sucli  sheriff  may  adjourn  the  sale  execution 
of  the  estates  so  attached  from  one  day  to  the  next,"J||J„g^ 
and  so  for  three  adjournments,  but  no  longcr.(o) 

{I)  St.  R.  I.  307. 
(w)  Ibid.  24.5,  246. 
In)  Ibid.  414. 
(b)  Ibid,  41j, 
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xxEcuTioN.        If  any  town  treasurer  shall  refuse,  or  neglect  to 
^v!r^^oi    deliver  to  the  .«>eneral  treasurer  the  bond  of  any  de- 
linquent collector  to  be  prosecuted,  the  general  trea- 


dislre  ss  a- 

gainst  town  -  ,.         i      •  ^      £>   j-    ^ 

treasurer  to    surer  shall  immediately  issuc  a  warranto!  distress 

be  executed 
in  the  same 
manucr. 


asfainst  such  town  treasurer,  clirettedHo  ihe  sheriff 
or  his  dejsuty  of  the  county  in  which  such  town  trea- 
surer resides,  and  the  said  sheriff  or  deputy  shall  on 
receipt  of  the  same  attach  and  tai<o  into  his  posses- 
sion all  the  estate  real  and  personal  of  such  town 
treasurer,  and  sell  the  same  at  public  auction,  in  the 
same  manner  he  is  above  directed  to  sell  the  estatrs 
of  delinquent  collectors.  And  if  the  estate  of  such 
jorwantof  ^^^^^  treasurer,  altached  and   sold  as  aforesaid,  be 

estatf'  nis  1  •    1  1 

bot^xmaybe-not  sufficicut  to   discharge   the  tax  lor  which   si'.«'h 

*'°"'"''"''^^°delinquent  collector  is  in  arrear,  together  with   the 

cost  of  executing  said  warrant  of  distress,  he  must 

commit  the  body  of  such  town  treasurer  to  gaol.(p) 


The  advertisements  for  the  sale  of  real  estate  as  a~ 


prison. 


Real  eitate 

taken  by  such  ,       ,         i  i        •  «•  in 

executions  or  foresaid,  to  be  made  by  the  sheriit,  must  be  by  set- 
ting up  notifications  thereof  in  two  or  more  public 
places  in  the  town  where  sucli  real  estate  lies,  twen- 
ty days  at  least  previous  to  such  sale,  and  a  deed  or 
deeds  thereof  executed  by  the  sheriff  wbo  sliall 
sell  the  same,  will  vest  in  the  purchaser  or  purcha- 
sers all  the  estate,  right  and  title,  the  owner  or  own- 
ers thereof  had,  in  or  to  such  real  estate,  at  the  tiniQ 
the  same  was  first  notified  for  sale  as  aforesaid. (^) 


warrants 
must  be  ad- 
vertised '20 
days  in  the 
town  wh»'re 
such  real  es 
tate  lies. 


Warrants  of       And  in  casc  any  officer  for  taxes,  or  by  any  warrant 

dishes,  Low  (jf  distress  whatsoever,  shall  distrain  the   goods  and 
^o  be  execu-  ,     n  i 

M.  chattels  of  any  person,  tbe  otbccr  who  sliall   make 

such  distraijit  must  proceed  in  the  same  manner,  and 


(/•)  St.  R.  1.  415,  410, 
(<7)  Ibid.  416. 
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be  holden  to  the  same  rules  as  must  govern  his  con-  execjtiov. 
duct  in  attachments  in  eivil  actions.Cr) 


mort- 

tlie 


The  sheriff,  after  liavine:  levied  an  execution  on^''"'';'" 
any  land  mortgaged  to  the  state's  trustees,  for  which  state,  i.ow 
a  judgment  of  court  has  heen  ohtaincd,  must  set  up'"  ®  *"  ' 
notifications  in  three  or  more  public  places  in  the 
town,  and  one  notification  on  or  near  the  door  of  the 
court  house  in  the  county  in  which  the  land  lies,  for 
tlie  space  of  three  months  after  execution  is  levied, 
and  before  the  land  is  exposed  to  sale,  notifying  all 
persons  concerned  of  the  whole  proceedings,  that  the 
mortgager  of  the  said  land,  his  heirs  and  assigns  may 
have  time  and  notice  to  come  in  and  redeem  the  same  ; 
and  if  no  one  appears  to  redeem  tlie  said  land,  then 
the  sheriff  must  sell  the  same  at  public  auction,  and  a 
deed  thereof  by  him  given  will    make  the  buyer  a 
good  estate  against  the  mortgager,  his  heirs  or  as- 
signs.    And  the  money  arising  by  the  sale,  after  all  Proceeds, 
lawful  costs  and  charges  are  deducted,  must  withmp^ij 
three  months  after  the  sale,  be  paid  by  the  sheriff 
into  the  grand  committee  office,    and  be  accounted 
for   at  the   next  succeeding  audit :    and  a  receipt 
of  the  keeper  of  said  office  will  be  a  full  discharge 
to  the    sheriff,  for  the    sum  so  paid.      And  if  the 
sheriff  who  sold  the    land   shall  neglect  to  pay  the  P^naitj^oa 
money  arising  on  the  sale,  within  the  time  aforesaid,  ..esiect. 
he  will  forfeit  the  whole  sum  the  land  sold  for,  to  be 
sued  for  by  an  action  of  debt,  in  whicJj  he  >\  ill  not 
he  allowed*  to  make  any  plea,  but  only  to  issue.(«) 

(r)  St   R.  I.  '202. 
(s)  Ibid.  404,  4()J. 
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V.  BAIL  AND  PRISONERS  ON  CIVIL 
PROCESS. 

SAIL,  &c.  ALL  sheriffs,  deputy  sheriffs,  town  sergeants  or 
Sheriffs  and  constables,  making  any  arrest  by  virtue  of  any  ori- 
other  officers  jj-ij^al  ^rif  on  mcsnc  process  in  a  civil  action,  must 

to  Jet  persons  '^  *  .  .         .    .  ^ 

arrested  to     let  the  pcrson  SO  arrested  to  bail,  on  his  giving  suf- 

^'  ■  ficient  surety  for  his   appearance   at   the   court   to 

which  sueli  writ  or  process  is  returnable,   and  to 

abide  the  final  judgment  which   shall  be  rendered 

Eaii,  how  to  thereon.  And  the  person  becoming  bail  for  any 
person  or  persons,  must  give  bond  to  the  sheriff,  if 
the  writ  or  process  be  served  by  the  sheriff  or  his 
deputy,  and  if  the  writ  or  process  be  served  by  the 
town  sergeant  or  constable,  the  bail  bond  must  be 
given  to  the  person  making  such  service,  or  the  per- 
son becoming  bail  as  aforesaid  may  endorse  his  name 
on  the  back  of  the  writ  or  process,  which  will  hold 
him  as  bail  for  all  purposes,  as  if  he  had  given  bond 
as  aforesaid,  (a) 

When  to  be       ^^d  if  any  person  be  committed  to  gaol  for  want 

charged  in  „  "^    *  .  .    .1        i.-  "      i  ^       i 

execution,      of  bail,  OH  mesne  process  in  a  civil  action,  and  hnal 

judgment  be  rendered  against  him  or  her  in  such 

suit,  he  or  she  n\ay  be  detained  in  such  gaol  for  the 

space  of  thirty  days  after  the  rising  of  the  court  at 

which  such  final  judgment  is  rendered,  in  order  to 

be  taken  in  execution ;  and  if  the  creditor  shall  not 

within  thirty  days  after  the  rising  of  such  court  take 

the  principal  in  execution,  the  sheriff  must  discharge 

^ro«*ed \'hc''  *«im  upon  his  paying  the  legal  prison  fees.(ft)     And 

liberty  of  the  the  sheriffs  of  the  several  counties  may  grant  or  al- 

giVing  bond!" low  to  any  prisoner  imprisoned  for  debt,  cifhcf  upon 

(a)  St.  R.  I.  22^^. 
I'j)   Ibid.  '226. 
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mesne  process  or  execution,  a  chamber  or  lodging  in  b^il.  &c. 
any  of  the  houses  or  apartments  belonging  to  such 
prison,  and  liberty  of  the  yard  Avithin  the  limits 
thereof  upon  reasonable  payment  to  be  made  for 
chamber  room,  such  prisoner  giving  bond  to  the  cre- 
ditor with  two  sufficient  sureties,  being  inhabitants 
of  and  freeholders  within  this  state,  bounden  jointly 
and  severally  in  double  the  sum  for  which  he  is  im- 
prisoned in  the  form  following,  viz:  "That  if  thePorm  of  col- 
above  bounden  A-  B.  now  a  prisoner  in  the  state  gaol  jjonj. 
in  B.  within  the  county  of  N.  at  the  suit  of  the  said 
C.  D.  do  and  shall  from  henceforth  continue  and  be 
a  true  prisoner  in  the  custody,  guard,  and  safe  keep- 
ing of  I.  S.  keeper  of  the  same  prison,  and  in  the 
custody,  guard,  and  safe  keeping  of  his  deputy,  of- 
ficers and  servants,  or  some  one  of  them,  within  the 
limits  of  the  said  prison  until  he  shall  be  lawfully 
discharged,  without  committing  any  manner  of  es- 
cape or  escapes  during  the  term  of  his  restraint,  then 
this  obligation  to  be  void,  or  else  to  remain  in  full 
force  and  virtue." 

And  when  any  bond,  given  as  aforesaid  for  the  Such  bond  be- 

«  .  •  ^  •  -i.  1   •     1       'I'S  sued,  ilie 

enlargement  of  any  prisoner,  is  put  m  suit,  andjudg-^^ii^ors  not 
ment  is  rendered  thereupon,  neither  tlie  principal  a"^^"^'*  ^I'f 

•  1     1  liberty  ot  tlie 

nor  any  of  the  sureties  in  such  bond  will  be  entitled  yard. 
to  relief  from  any  of  the  provisions  before  stated, 
but  they  must  be  committed  to  close  gaol  until  the 
contents  of  the  execution  be  paid,  or  until  they 
he  discharged  by  the  creditor  or  creditors  therein 
named,  (c) 


And  if  any  person  imprisoned  on  mesne  process  orPoorptiso. 
execution,  issued  from  any  court  in  this  state,  shall ^,,^^hargcd. 
complain  to  any  justice  of  the  court  of  common  pleas 


son- 
be 


(c)  SI.  R.  I.  226.  227,  295. 

VOL.  ir.  54 
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BAIL,  &0.  ia  the  county  ^v]lepe  such  person  is  committed,  that 
'"^"^'"^  he  hath  no  estate,  real  or  personal,  wherewith  to 
support  himself  in  prison,  or  to  pay  prison  charges, 
and  shall  request  the  privilege  and  benefit  prescribed 
in  the  act,  entitled,  "  An  Act  relating  to  bail  on 
mesne  process  in  civil  actions,  and  for  the  relief  of 
poor  prisoners  for  debt;"  and  if  in  the  proceedings 
had  on  such  application  and  request,  any  two  justices 
of  such  court  of  common  pleas,  disinterested  and  not 
related  to  either  of  tlie  parties,  shall  make  and  de- 
liver to  the  keeper  of  such  prison  a  certificate  in  the 

form  of  cer- substance   and  form  following,  viz:    <*  N.  ss. 

ti(icat«  to  !)erj^    keener  of  the  prison  at ,  in  the  county 

given  a  poor    -^"'i  i  '  ^        ^     i 

piisonei         of We,  the  subscribers,  two  of  the  justices 

Jllr't'/tllke^    of  the  court  of  common  pleas  for  the  said  county  of 
the  oath  pie- hereby  certifv,  that  A.B.  a  poor  prisoner  con- 

>cnbei.l  for  his  ,  ^'  a\ 

u;iief.  fined  upon  mesne  process  (or  execution,  as  the  case 

may  be,)  for  debt,  in  the  prison  at aforesaid, 

hath  caused  D.  E.  the  creditor  at  whose  suit  he  was 
so  confined,  to  be  notified  according  to  law  of  his 
the  said  A.  B's  desire  of  taking  the  benefit  of  an 
act,  entitled,  <•  An  Act  relating  to  bail  on  mesne 
process  in  civil  actions,  and  for  the  relief  of  poor 
prisoners  for  debt."  And  in  our  opinion  the  said  A. 
B.  hath  not  any  estate,  either  real  or  personal,  suf- 
ficient to  support  himself  in  prison;  and  that  he  hath 
not  conveyed  or  concealed  his  estate,  with  desire  to 
secure  the  same  to  liis  own  use,  or  to  defraud  his 
creditors,  and  that  we  have  after  due  caution  to  the 
said  A.  B.  administered  to  him  the  oath  or  afiirma- 
tion  prescribed  in  the  act  aforesaid.  Witness  our 
hands  and  seals,  this  day  of ,  in  the  year 


J/  ihe  prison-     Sucli  keeper  of  such  prison  must  thereupon  set 
soiR'tiTn'     such  prisoner  at  liberty,  if  ite  is  not  committed  for 
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any  oilier  cause,    unless  the  person  imprisoned  as    eait  ,  &c, 
aforesaid  is  imprisoned  on  mesne  process,  in  Avhichrriesnc  pro- 
case  he  must  be  retained  in  prison  until  the  cxpira- *'"''' ''?"""^'^ 
tion  of  six  days  after  final  judgment  on  such  pro-)>iison  six 
cess,  if  the  creditor  shall  pay  to  the  prison  heeper',i„J  j„j(,. 
in  advance,  at  the  rate  of  one  dollar  per  Aveek,  for'"'^"*- 
the   support  of  such  prisoner ;   and  if  the  creditor 
shall  at  any  time  before  the  expiration  of  said  six 
days,  neglect  to  pay  to  the  prison  keeper  in  advance 
as  aforesaid,  the  person  imprisoned  as  aforesaid  shall  Having  taken 
be  discharged  from  such  imprisonment,  and  at  the  ^\',*5j"i),^,',  ,^ 
expiration  of  the  said  six  days  after  final  judgment  J'schaKjedoii 
as  aforesaid,  such  prisoner  shall  be  diseliarged  il  he  „oie,  a  le- 
will  give  his  note  of  hand  for  the   amount  of  the  ^"'"^'^ 
judgment,  with  lawful  interest,  payable  to  tbe  cre- 
ditor at  the  expiration  of  two  years  from  the  time 
of  giving  the  same,  if  the  same  shall  be  requested 
by  the  creditor,  his  agent  or  attorney,  and  not  othcr- 
Avise.     And  if  such  person  is  imprisoned  in  execution,  if  imprisoned 
at  the  time  of  taking  the  oath  as  aforesaid,  lie  sJuill  ".uitt^be  foS- 
be  forthwith  discharged  from  his  imprisonment,  if"'"'  ^''f- 

'^  I  1  /»  cliaraed  on 

he  will  give  his  note  to  the  creditor  payable  as  afore-5;,vi,r-  his 
said,  for  the  contents  of  such  execution,  and  all  t'Osts^';j|;';^j^'^^^^- 
thereon,  such  note  being  requested  by  the  creditor,  debt  and 
his  agent  or  attorney,  in  manner  aforesaid. (d) 

If  any  sheriff,  deputy  sheriff,  town  sergeant,  con- Bonds  for  ti.e 

•'  '         1       >/  .         r,  case  of  pri- 

stablc  or  keeper  of  a  gaol,  shall  take  or  receive  lroras„j,,ers  void. 
any  prisoner  in  his  or  their  custody  any  bond,  obli- 
"■ation,  covenant,  promise  or  assurance  whatsoever, 
to  indemnify  and  save  harmless  the  person  ^akiug 
the  same,  for  the  enlargement  or  ease  of  such  pri- 
soner, in  any  other  form  or  manner  than  is  prescribed 


(f/^St.  R.  T.    22B,  229,  ?30,  2'h'< , 
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BAIL,  &c.  by  law  for  taking  bail  on  mesne  process  in  a  civil 
action,  or  is  prescribed  in  the  act  aforesaid  for  the 
ease  of  prisoners  confined  on  mesne  process  or  exe- 
cution, every  such  bond,  obligation,  covenant,  pro- 
mise, or  assurance,  shall  be  utterly  void.(e) 


(e)  St.  R.  I.  231,  232. 
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VI.  HABEAS  CORPUS. 

IF  any  officer  in  Avhose  cnstody  any  prisoner  at  "'>'>■  <:"»>■ 
any  time  is,  shall  not  within  six  hours  after  demand  p^^^^h^r 
made,  deliver  such  prisoner  a  true  copy  of  the  war-  "'^g'^cting  iy 

^       ,  vi-ii  ,.  '"^f  prisoner 

rant  or  process  by  which  he  stands  committed,  such  iiave  a  copy 
officer  shall  forfeit  to  the  party  aggrieved  tlic  siMnJ'*^ '('"""^' 
of  one  hundred  dollars. (a) 

And  any  person  imprisoned  in  any  common  g-aol,  ^^'f'«'"  ^^'i'^"'" 

,,  .  .10,.  '.  ,..  .  Iiabciiscorpus 

or  otherwise  restrained  of  his  personal  lihcrty  by  anyiawfui. 
officer  or  officers,  or  any  other  person  or  persons, 
for  any  cause  or  upon  any  pretence  whatever,  he  or 
any  person  in  his  behalf  may  complain  in  writing  to  By  y^Wm 
the  supreme  judicial  court  of  this  state,  in  term  time*''"*""^^' 
in  any  county,  or  to  any  one  or  more  of  tJie  justices 
thereof  in  the  vacation  time  of  the  said  court,  and 
upon  such  complaint,  and  upon  view  of  the  copy  of 
the  warrant  (if  any  there  be,)  by  which  sucJi  person 
stands  committed,  or  upon  his  affidavit  eei'tilicd  by  a 
justice  of  tlie  peace,  or  on  the  oath  of  the  person 
applying  on  his  behalf,  or  any  other  credible  wit- 
ness, or  upon  the  affidavit  of  such  witness  certified 
as  aforesaid,  if  iic  lives  more  than  twenty  miles  from 
such  court  or  judge  applied  to,  that  a  copy  of  such 
warrant  has  been  demanded  and  denied,  the  said 
court  in  term  time,  and  the  said  judge  in  vacation 
must  award  a  writ  of  habeas  corpus,  directed  to  the  To  whom  ii;- 

.    .  ,  rcctiii. 

officer  or  person  imprisoning  or  restraining  tlie  com- 
plainant, returnable  forthwith  to  such  court  or  jus- 
tice who  awarded  the  same,  except  the  comphiint  be 
in  favour  of  persons  committed  for  a  capital  crime. 
or  on  suspicion  thereof,  or  as  accessary  to  the  same 
I>efore  the  fact  plainly  and  specially  expressed  in  tho 

(a)  St.  R.  I.   ^.3r,. 
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UAH   conv.   >varraut  of  commitment,  or  persons  convict  or  in  ex- 
^"'^  ecalion  by  legal  process,  criminal  or  civil,  or  com- 

mitted by  mesne  process  for  want  of  sufficient  bail.(&). 
By  whom       ^j,^]   gueh    writ   v/lien   awarded   by  the   said  court, 
t^igned.^"       must  be  signed  by  the  clerk,  tested  by  the  first  jus- 
tice who  is  not  a  party  thereto,  and  sealed  with  the 
seal  of  said  court  j  but  when  awarded  by  any  judge 
ill  the  vacation,  uiust  be  only  under  the  hand  and 
seal  of  such  judge,    and  must  direct  the  place  to 
Hoiv  obeyeti, which   tiic  Complainant  shall  be  brought.(c)      And 
when  any  person  sliall  bring  and  offer  such  writ  of 
habeas  corpus  to  the  officer  or  person  to  whom  the 
5a!ueis  directed,  lie  must  receive  the  same,  and  upon 
payment  cr  tender  of  such  charges  for  bringing  the 
comjfhiiuant  from  the  place  of  imprisonment,  as  the 
court  or  judge  who  grants  the  writ  shall  order,  (if 
the  person  eemplaioiisg  be  eonuned  in  a  common  gaol 
or  under  the  custody  of  an  officer,  otherwise  without 
such  payment  or  tender,)  to  the  place  mentioned  in 
the  writ,  such  officer  must  have  the  body  of  the  com- 
plainant before  the  court  or  judge  who  awarded  tha 
■writ,  unless  committed  and  detained  for  some  capital 
crime  as  aforesaid,  at  the  place  therein  mentioned, 
How  icLuiii-  witliin  three  days,  and  must  return  the  same,  and 
^'^'  certify  thereon  the  true  and  all  the  causes  of  his  or 

her  taking  or  detaining.  But  if  after  awarding  such 
wrii  \iy  the  said  couit  in  term  time,  and  before  the 
return  thereof,  the  said  court  shall  rise  of  be  ad- 
journed, tiic  same  with  the  body  of  the  complainant 
must  be  returned  to,  had  and  certified  before  some 
judge  of  tlie  said  supreme  eourt.(rf) 


'•y  ^'1''        If  iiiiy  offKcr  or  pci'boa  to  v.hom  any  writ  of  haheas 
obey'luch      coi'inis  shali  bo  directed,  shall  refuse  to  r.cfccive  ll^e 


( tin^  to 
■writ 


(h)  St.  R.  I.  232.  2: 
<(;)   Ibid.  25>3. 
^^i)  lb\<i.2'j'*,  22::. 
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same,  ov  after  receipt  thereof,  shall  refuse  or  neglcrt  "-^n  '""• 
to  yield   such  obedience  thereto  as  the  law  ufore- 
slated  requires,    (the   complainant   performing   the 
conditions  requii^cd,)  unless  prevented  by  the  sick- 
ness of  the  prisoner  or  other  v^  cssity,  he  for  such 
refusal    or    neglect,    in  each  awa  every  particular, 
shall  forfeit  to  the  party  aggrieved  the  sum  of  one 
hundred  dollars,  and  for  any  false  return  to  such  And  for  a 
writ,  will  be  liable  to  the  action  of  the  party  for  hiSc,^^^^  may  ' 
damages,  and  the  court  or  judge  respectirely  may  *'""'^'' »*  ^<*' 
further  punish  every  disobedience  to  such  writ  as  a 
contempt,  and  compel  obedience  thereto  by  process 
of  attachment. (e)     And  none  of  the  penalties  afore- 
said will  bar  any  action  at  common  law  by  false  im- 
prisonment OP  unlawful  restraint. (y^ 

The  supreme  judicial  court,  and  courts  of  common  Cmutssu- 
plcas,  may  respectively  issue  writs  of  habeas  corpus  of  coaimo.i 
to  bring  into  court  any  person  imprisoned  under  the  P'-;^;^.jy  ^, 
laws  of  the  state,  who  is  a  party  or  witness  m  any  hab«s,  pro - 
suit  pending  in  such  court,  and  may  issue  writs  of  ^'l^^g^J^'^^a" 
scire  facias  in  all  cases  prescribed  by  law,  and  writs 
of  protection  agdinst  arrests  in  civU  actions,  for  all 
parties  and  witnesses  in  any  cause  pending  before 
them,  whenever  the  same  is  pequircd.(^^ 


(0  St.  R.  I.  236. 
(/)  Ibid.  237. 
(r)lbli.   IC!. 
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Til.  JURORS. 


.;uiioi:^.  WHENEVER  ,^\xc  suyrenic  judicial  eourl,  coiivt 

Sheriffs  must  of  coiumou  pleasjI^Oi'  of  general  sessions  of  the  peace 
♦execute  vein- ^yjjgjj    sitting   in   any  county,    on    account  o£  any 

ves  issued  by  o  •/  •' '  *' 

supreme  iu-  insufficient  number  of  jurors  attending  such  courts 
couauf  «;om-*'*^^I^*^'^^^''*^b>  or  a  spccial  court  of  common  pleas  if 
mon  pleas  issuc  in  fact  sliali  be  joincd  in  any  actiou  herein,  or 
ptarc,  (n  two  justiccs  or  wardcus  in  ease  of  forcible  entry 
juiofb.  ^^.  detainer,  shall  issue  a  writ  of  venire  facias  to  the 

sheriff  of  the  county  where  such  court  is  sitting,  to 
return  sueli  a  number  of  good  and  lawful  men  as  arc 
wanting  from  any  county  to  serve  as  long  as  tlic 
court  may  Irave  occasion  for  them,  such  slicriff 
must  execute  the  same  according  to  the  directions 
thereof,  and  if  by  any  means  there  shall  not  be  a 
sufficient  number  of  jurors  attending  such  special 
court,  they  may  direct  the  slicriff  to  return  a  suffi- 
cient number  of  the  bye-standers,  freeholders  to 
complete  the  jury,  and  the  like  must  be  done  in 
case  of  forcible  entry  or  detainer,  and  grand  jurors, 
where  the  number  is  deficient  in  any  coiirt.(a) 

Jurors fx-  \„(i  .y\\  persons  who  shall  be  lawfully  drawn  to 

'fiii'lcd    (rom  ...  i      -ji  • 

..net.  ser\e  on  any  grand  or  petit  jury  in  any  court  withjn 

this  state,  they  and  their  estate   shall  be   free  and 

exem[)t  from  all  summons,  arrest,  attachment  and 

execution,  during  the  sitting  of  such  court  wherein 

they   are   dra\va  to   serve,    if  such   jurors  are    not 

dismissed  belbre,    and  also  three  days  next  before 

Mie  sitting  of  such  court,  aiul  three  days   after  they 

sIjuU     be    legally    dismissed    and    discharged    from 

such  service. (6) 

(.■)  St.   R.   I.   l.)V. 
'  [to  Ibid.   QOS. 
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VIII.  RIOTS. 


'IF  any  persons,  to  the  number  of  twelve  or  more,      «i^t«. 
being  armed  with  clubs  or  other  weapons,  or  if  any.siirnff  d.- 
nuuiber  of  thirty  or  more  shall  be  unlawfully,  rout-'"''''  ••'«riff 
ously,  riotously,  or  tumuUuously  asseml)led,  any  she- and  cun»iai>ie 
riff,  deputy  sheriff,  town  sergeant  or  constable,  shull  a-  proe'iamaiiuu 
mong  the  rioters,  or  as  near  to  them  as  he  can  safely  *o  riottrs. 
come,  command  silence  while  proclamation  is  making, 
and  shall  openly  make  proclamation  in  like  words  : 

*<  State  of  Rhode-Island  and  Providence  Plantations, 

<«  By  virtue  of  an  act  of  this  state,  made  and  pas-  Form  of  pro, 
sed  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  ninety-eight,  entitled  an  act  to  prevent 
routSj  riots  and  tumultuous  assemblies,  and  the 
evil  consequences  thereof,  1  am  directed  to  eharg<! 
and  command,  and  I  do  accordingly  cliarge  and 
command  all  persons  being  here  assembled,  immedi- 
ately to  disperse  themselves,  and  peaceably  to  depart 
to  their  habitations  or  their  lawful  business,  upon 
the  pains  inflicted  by  the  said  act.  God  save  the 
State." 

And  if  such  persons  assembled  as  aforesaid,  shall  '^^l^^'^. 
not  disperse  themselves  within  one  hour  after  pm- 1>.«  m  .ii»- 

r  perx-, and  call 

clamation   is    made,    or  attempted   to    be    made  as.^i  ,hirefui. 
aforesaid,  it  shall  be  lawful  for  every  such  omcer  to 
command  sufficient   aid,    and   he  shall    seize   every 
such  person,  who  shall  bo  bad  before  u  justice  of  the 
peace.     And  the  aforesaid  sheriff,  or  dcp.ity  ^'"*«'iff,  j;;j;^;'J-;;^^,„ 
are    emoowered  to    require   the  aid  of   a  sufficient  mat  nquir* 

*•  .„  !•     I  •  """  '"  arm* 

number  of  persons  in  arms,  if  any  ol  the  pnsonei*^^^  ^  ^ 
roL.  n.  ^<^ 


ibi 
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I     mors. 


Penalty  for 
refusing  to 
sheriff,  &c. 


assembled  are  in  arms,  and  if  any  such  person  or 
persons  shall  be  killed  or  wounded,  by  reason  of 
his  or  their  resisting  the  persons  endeavouring  to 
to  disperse  or  seize  them,  the  sai<l  slierifT,  deputy 
sheriff,  toAvn  sergeant,  constable,  and  their  assistants, 
shall  be  indemnified  and  held  guiltless.  And  if  any 
person  being  comantled  by  such  sheriff,  deputy  sherifl^ 
town  sergeant,  or  constable,  as  aforesaid,  shall  refuse 
or  neglect  to  afford  the  assistance  required,  and  shall 
be  convicted  thereof  upon  the  oath  of  either  of  the 
said  officers  so  commanding,  or  other  legal  evidence, 
he  shall  forfeit  and  pay  a  sum  not  less  than  seven 
dollars,  nor  exceeding,  tliirty  dollars,  according  tA> 
the  aggravation  of  the  offence. 


And  all  persons  who  for  the  space  of  one  hour 
after  proclamation  made,  or  attempted  to  be  made., 
as  aforesaid,  shall  unlawfully,  routously,  riotous- 
ly, and  tumultuously  continue  together,  or  shall 
wilfully  hinder  or  obstruct  any  such  officer,  who 
shall  be  known  or  shall  openly  declare  himself 
such,  from  making  such  proclamation,  shall  on 
conviction  thereof,  forfeit  a  sum  not  exceeding  one 
thousand  dollars,  and  sliall  suffer  imprisonment* 
not  more  than  twelve  months.(a) 


{a)  St.  R.  I.  iac— 36i. 


TOWM     tLI 

r.PANT      ANI» 
CONSTASI-V. 
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IX.  TOWN  SERGE  ANT  AND  CONSTABLE.  • 

TOWN  SERGEANTS  and  eonstables  arc  annually 
chosen  by  the  freemen  in  town  meeting,  and  miJ5.t  he 
sworn  to  a  faithful  discharge  of  their  respective  of- 
fices j  and  at  the  time  of  being  so  sworn,  must  each  j„y,','*J|^,*^r 
ffive  bond  Avith  sufficient  surety  or  sureties,    to  tlie«««"'^  »'"" 

1  •    1     1        1     1  a|>p«iiiited. 

town  treasurer  ot  the  town  to  which  lie  belongs,  the.M„.tbe 
constable  in  the  sum  of  three  hundred  dolhirs,  and'*""- 
theiown  sergeant  in  the  sum  of  seven  liundred  (htllars. 
each   conditioned   for  the    faithful   performance  of 
their  respective  offices. 

No  person  is  obliged  to  serve  in  eitlier  of  tliose  of-  Not  obliged 

„  ,,  .  ^1  •  1  t*J  serve  more 

iices  more  than  one  in  seven  years,  otherwise  whoever, j,,,,  oi,<e  in 
is  elected  to  either  office,  and  shall  refuse  to  serve, ■"^*'^"  t<^"' 
will  forfeit,  a  constable  the  sum  of  five  dollars,  the 
town  sergeant  seven  dollars,  to  the  use  ot  t|,p  town, 
to  be  respectively  levied  and  collected  bv  a  warruiU 
of  distress,  signed  by  a  Justice  of  the  peace  or  war- 
den of  such  town,  directed  to  the  sheriff  of  the  county, 
or  his  depufy.(a) 

The  town  sei-geant  must  warn  iurors  drawn  in  his  ^ 

"  ''  Vow  n  tn- 

town,  to  serve  in  any  court,  at  least  six  diiys  before  coai.f* 
the  sitting  of  such  court,(t)  and  must,whon  requested  "'""*• 
by  an  overseer  of  the  poor  of  his  town.  Marn  a  meet- 
ing of  the  town  council  (hereof,  notifying  the  time 
and  place  of  such  mecting.(c)  And  mus-t  also 
execute  a  warrant,  issued  by  a  justice  of  the  peace 
or  warden  of  the  town,  for  calling  a  to\Mi  iiieeiiiig 
for  the  speedy  ord<M'ing  and  making  a  ^ale,  to   b'* 


(a)  St.  K,  I.  '231— 2C.;i. 
(A)  Ibid.  j83. 
(c)  Ibid.  353. 
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TeInt'Ind  collected  for  the  reimbursement  of  the  town  trea- 
coNSTAELE.    surep  fop  monies  paid  on  judgment  rendered  against 
him,  for  a  debt  due  from  such  town.(fl) 

Duty  of  town     Whenever  the  town  clerk  of  any  tOMn  shall  issue 

sergeants  /»  n 

andronstabiehis  Avarrant  lor  calling  a  town  meeting,  prescribed 
To  w  arn"^  ^ '  ^^  ^^^^ '  directed  to  the  town  sergeant  or  any  constable 
town  meet-    of  sucli   tOAvn,    requiring   him  to  post   up   written 
°  notifications   in  three  or  more  public  places  in   such 

town,  of  the  day  for  said  meeting  to  be  holden, 
and  of  the  business  required  by  law  in  such  meeting 
to  be  transacted,  or  for  calling  a  town  meeting  upon 
special  request  directed  as  aforesaid,  requiring  such 
toAvn  sergeant  or  constable  to  give  personal  notice 
to  the  individual  freemen  of  such  town,  of  the  time 
when  and  place  where  such  meeting  is  to  be  holden, 
and  of  tlie  business  therein  to  be  transacted,  such 
toAvn  sergeant  or  constable  who  shall  receive  such 
Avarrant  directed  as  aforesaid,  must  execute  the 
same  according  to  the  directions  therein  contained. 
And  if  any  town  sergeant  or  constable,  who  shall 
have  so  received  such  warrant  from  such  town  clerk, 
neglect!  '  shall  refuse  or  neglect  to  serve  the  same,  he  will  for- 
feit for  such  neglect  the  sum  of  fifty  dollars,  to  be 
recovered  by  an  action  of  debt,  one  half  to  the  use 
of  the  town,  and  the  other  half  to  the  use  of  the 
person  who  sliall  sue  for  tlie  same.(^) 

MMst  execute  "Whcnovcr  the  town  council  of  any  town  in  this 
m'ovIi°^  '*  s^^ate  shall  make  an  order  for  the  removal  of  any 
person  resident  in  such  town,  not  legally  settled 
therein,  who  has  become  or  is  likely  to  become 
cliargeable  to  such  town,  directed  and  given  to  tlie 
to  the  town  sergeant  or  one  of  the  constables  of  such 
town,    Ijc  must  proceed  forthwith  to   remove   such 

('/)St.  R.  I.  330,  331. 
(")  IbiO.  329,  350. 
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CIA>T    AMP 


person,  and  such  of  his  family,  if  he  have  any,  as  bv 

law  ought  to  be  removed  with  him  (o  the   loun  or  loSl^^.Ti' 

place  to  which  he  is  adjudged  by  such  onler  to  belong, 

and  there  delirer  him  to  one  of  the  ovejseers  of  the 

poor   of  such  town,  and  lea>e  an  autlienCic   copy  of 

the  order  with  the  said  overseer. (7>> 

And  such  town  sergeant  or  constable,  may  go  into 
any  town  in  the  state  for  putting  such  order  in  exe- 
cution, and  must  make  return  upon  such  order  (o  the 
town  council  which  granted  the  same,  at  their  next 
meeting.  And  in  case  any  town  sergeant  or  constable 
shall  refuse  or  neglect  to  put  such  order  in  execution 
when  delivered  to  him,  he  shall  for  every  such  re- 
fusal or  neglect  forfeit  the  sum  of  twenty  dollars, 
to  be  recovered  by  the  lowfi  treasurer  at  the  court  of 
common  pleas,  in  the  county  in  which  the  town  lies 
wherein  such  forfeiture  arises,  or  before  a  justice 
court  in  said  town,  to  and  for  the  use  of  the  poor  of 
said  town.  And  the  town  sergeant  or  constable  who 
shall  remove  any  poor  person  or  persons  as  aforesaid, 
shall  be  allowed  and  paid  at  the  discretion  of  the 
town  council  for  his  trouble,  out  of  the  treasury  of 
the  town  fi'om  which  such  person  or  persons  is  or  arc 
rGmovcd.(,ir) 


(/)  St.  R.  1.353. 
if)  Ibid.  355. 
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X.    DEEDS. 

DEEnt.  FORM  of  a  deed,  to  be  given  when  real  estate  is 

si^^HfiCdid  sold  on  execution,  viz  : 

of  land  sold 

<«  To  all   people   to    whom   these   presents   shall 
come,  I  send,  Greeting: 

*'  Whereas  an  execution  against ,  was  by  me, 

the  said  — — ,  levied  on  (here  describe  the  premises). 

Sheriflr's  deed  And  wlicrcas  on  the day  of all  the  estate, 

on  execution,  right,  title,  interest  and  property  of  the  said  , 

in  the  premises  aforesaid,  were  by  me,  the  said  — — , 
sold  at  public  auction,  for  the  satisfaction  of  the  said 

execution  to  ,  who  was  the  highest  bidder,  for 

the  suui  of — —,  which  the  said hath  since  well 

and  truly  paid  to  me  the  said  .     Now  know  ye, 

that  by  force  and  virtue   of  the  law  in  such  case 

made  and  provided,  I,  the  said ,  in  consideration 

of  the  sum  of  money  paid  unto  me  as  aforesaid,  do 
by  these  presents,  bargain,  sell,  assign,  and  set  over 

unto  the  said  ,  his  heirs  and  assigns,  forever, 

all  the  lands,  tenements,  and  hereditaments,  as  the 
same  are  above  described,  with  all  the  estate,  right, 
title,  interest,   property,   freehold,    and  inheritance 

of  the  said  ,  of,  in,  and  to  <he  said  premises, 

and  appurtenances.     To  have  and  to  hold  the  said 

premises  and  appurtenances  to  the  said  ,  him 

and  assigns  for  ever.     In  witness ''X^) 

Form  of  the  sheriff's  deed  of  land,  mortgaged  to 
the  state  and  forfeited,  and  sold  by  liim,  viz. 

Of  lands            "  To  all  people  to  whom  these  presents  shall  come, 
KjoTtgaRf^d  to  J    A.B.  sheriff  of  the  county  of ,  in  the  state 

slate  trustees.  ./  ^ 

of  Rhode-Island,  &c.  send,   Grceluig  : 

C)  St.  R'  J.  203,  204. 
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"  Whereas  there  is  an  act  of  the  general  assembly,      '  ""»• 
made  and  passed  at  their  session  holden  at  New-l*oit. 
within  and  for  said  state,  on  the  second  Monday  of 
June,  A.  D.  i754,  entitled7  "  An  Act  empowering 
the  sheriffs  to  sell  and  give  deeds  of  lands  mortgaged  ^ 

to  the  state,"  by  yirtuc  of  which  act  the  lands,  or 

real  estate  of mortgaged  to  the  state's  trustees, 

and  for  which  they  obtained  judgment  at  a  court  of 

common  pleas>  holden  at  ,  within  and  for  the 

county  of ,  on  the Monday  of ,  an  ex- 
ecution hath  been  levied  on  the  same,  liave  been 
sold  at  public  auction  for  the  satisfaction  of  the  said 

execution  to ,  who  was  the  highest  bidder,  for 

the  sum  of ,  which  the  said hath  since  well 

and  truly  paid  me,  the  said  sheriff,  and  all  the  steps 
of  the  aforementioned  act  of  assembly  hitherto  ex- 
actly pursued.  Now  know  yo,  that  by  force  and 
virtue  of  the  said  act,  I,  the  said  slierifl',  in  consi- 
deration of  the  sum  of  money  paid  unto  me  as  afore- 
said, do  by  these  presents  bargain,  sell,  assign,  and 

set  over  unto  the  said  ,  his  heirs  and  assigns, 

for  ever,  all  and  every  the  aforesaid  lands,  tene- 
ments, and  hereditaments,  with  their  and  every  of 
their  appurtenances,  as  the  same  are  above  describ- 
ed, with  all  the  estate,  right,  title,  interest,  pro- 
perty, freehold  and  inheritance  of  the  said ,  of, 

in,  and  to  the  said  premises  and  appurtenances,  to 

the   said  ,  his  heirs  and  assigns  for  ever.      In 

witness  — — ."(^) 

(6)  St.  R.,  I.  406. 
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XI.  OATHS. 

OATHS.      Thcr  Oath  of  ojjice  for  Sheriffs  and  Deputy  Sheriffs. 

«  I,  A.  B.  do  solemnly  swear,  (or  affirm,)  that  I 
will  faithfully  execute  all  lawful  precepts,  issued 
under  the  authority  of  the  state  of  Rhode-Island  and 
Providence  Plantations,  and  to  me  directed  and  de- 
livered, and  true  returns  make,  and  in  all  things 
well  and  truly  and  Avithout  malice  or  partiality  per- 
form the  duties  of  the  office  of  sheriff  of  the  county 
of ,  (or  deputy  sheriff,  as  the  case  may  be,)  dur- 
ing my  continuance  in  said  office,  and  take  my  laAV- 
ful  fees  only.     So  help  me  God.'*(a) 

The  Oath  to  he  taken  hy  Torvn  Sergeant  and 
Constables. 

"  You,  A.  B.  do  solemnly  swear,  (or  affirm)  that 
you  will  be  true  and  faithful  imto  this  state,  and  you 
will  support  the  constitution  of  the  United  States, 
and  that  you  will  well  and  truly  execute  the  office 
of for  the  ensuing  year,  cr  until  another  be  en- 
gaged in  your  room,  or  you  be  legally  discharged 
thereupon.  So  help  you  God.  (Or,  this  affirmation 
you   make    upon   the  peril    of  the  penalty  of  per- 


(«)  St.  R.  I.    401. 
(//)  Ibid.  33S. 


SHERIFF,  CORONER  &  CONSTABLE.        , )  i 


XII.  FEES. 


EVERY  person  in  this  state  who  shall  serve  any  '^c*. 
process,  civil  or  criminal,  must  endorse  (liorcoti  the 
several  items  which  constitute  the  amount  of  liis 
fees,  and  on  failure  thereof  the  same  may  not  he 
taxed  in  any  bill  of  cost,  nor  bo  recoverable  by 
law.  (a) 

If  any  sheriff  shall  exact  or  extort  more  or  greater  Extortion  by 
fees  than  by  law  arc  stated  and  allowed,  or  'snder'*  '^^[i,,,j'" 
colour  of  his  oiHce,  shall  lc\y  or  demand  and  receive 
any  more  or  greater  sum  of  money  tliaii  by  any  jmlg- 
ment,  execution,  order,  decree,  or  warrant,  he  sball 
be  authorized  to  levy  or  demand  and  i-eceive,  he 
shall  be  fined  not  exceeding  live  hundred  dollars, 
and  be  imprisoned  not  exceeding  two  years;  and  shall 
also  forfeit  to  the  party  aggrieved  twofold  damage^, 
to  be  recovered  by  an  action  of  the  case. (6) 

SheriJI's  are  alloiced  the  folloiving  Fees,  viz. 

For  serving  a  writ,  if  not  more  than  a  mile  from sherift's  fee*. 

the   court  house   or  place   of  appearance,  twelve 

cents. 
For  every  mile's  travel  out  beyond  a  mile,  and  (he 

same  back,  the  travel  to  be  computed  lV<im  the 

place  to  which  the  writ  is  returnal)le,  to  i  he  place 

where  it  is  served,  two  cents. 


(a)  St.  R.  I.  2-23.  , 
(6)  Ibid,  393,  595. 
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FEES,       For  attending  a  prisoner  before  commitment,  if  ac- 
tually committed,  sixteen  cents. 

For  the  copy  of  a  writ  or  warrant,  not  to  be  taxed 
if  not  actually  given,  ten  cents. 

For  attending  the  general  assembly,  the  supreme 
judicial  courts,  and  courts  of  common  picas,  by 
the  day,  one  dollar. 

For  a  bail  bond  in  civil  action,  six  cents;  and  where 
bail  is  taken  by  endorsement  on  the  writ,  the  same. 

For  serving  all  executions  where  a  party  is  commit- 
ted to  gaol,  seventy  cents. 

For  serving  all  executions  where  the  money  due 
thereon  is  collected,  not  exceeding  four  dollars, 
thirty  cents. 

If  above  four  dollars,  and  not  exceeding  seven  dol- 
lars, forty  cents. 

If  above  seven  dollars,  and  not  exceeding  twenty 
dollars,  sixty  cents. 

If  above  twenty  dollars,  and  not  exceeding  thirty 
dollars,  seventy  cents. 

If  above  thirty  dollars,  and  not  exceeding  sixty  dol- 
lars, eighty  cents. 

If  above  sixty  dollars,  and  not  exceeding  one  hundred 
dollars,  one  dollar ;  and  for  all  executions  above 
one  hundred  dollars,  three  quarters  per  cent.  None 
of  the  lesser  sums  to  be  included  in  the  greater. 

For  travelling  fees  to  serve  executions,  the  same  as 
for  serving  writs. 

For  serving  a  writ  or  execution,  returnable  to  any 
court  out  of  the  county,  where  the  same  is  served, 
the  same  travel  per  mile  as  if  returnable  to  a 
court  in  the  county  where  served. 

For  serving  a  summons,  if  not  more  than  a  mile  from 
the  court-house  or  place  of  appearance,  eight 
cents ;  if  more  than  a  mile,  the  same  travelling 
fees  a5  for  the  service  of  writs. 
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For  deliveinng  possession  of  IhjmIs  and  tenements, 
while  actually  employed  by  the  day,  one  dollar. 

For  advertising  and  selling  at  puhlie  auction  real  or 
personal  estate,  if  under  one  huiidrtd  and  liHy 
dollars,  two  per  cent,  if  over  one  hundred  and  fifty 
dollars  and  under  three  hundred  dollars,  one  i.nd 
a  half  per  cent.  And  for  all  sums  over  ihiee  hun- 
dred dollars,  one  per  cent.  And  none  of  the  lesser 
sums  to  be  included  in  tlie  greater. 

For  serving  warrants  and  other  criminal  processes, 
the  same  as  for  serving  writs,  unless  the  court  to 
which  such  warrant  or  process  shall  be  relurnable 
shall  deem  it  reasonable  to  make*a  further  allowance 
for  extra  services,  (c) 

Town  Sergeants  and  Constables  are  alloiced, 

For  servin?  a  writ,  if  not  more  than  a  mile  from  Town  se.- 

O  '  peaiit's  and 

the  place  of  appearance,  twelve  cents;   il   moi-e (.„„,t3i,(y.g 

than  a  mile,  eight  cents.  '^^**' 

For  every  mile's  travel  beyond  a  mile,  and  the  same 

back,  two  cents. 
For  bail  bond  on  civil  actions,  six  cents  ;  and  whore 

bail  is  taken  by  endorsement  on  the  writ,  the  same 

fee. 

For  a  copy  of  a  writ  or  warrant,  ten  cents. 

For  serving  a  summons  and  travel,  the  same  as  a 
sheriff. 

For  attendance  upon  the  general  assembly,  tl:e  su- 
preme judicial  court,  and  the  courts  of  coiumoH 
pleas,  by  the  day,  seventy-five  cents. 

For  serving  a  warrant  or  other  criminal  process, 
the  same  as  for  serving  a  writ,  unless  the  court  to 

(f)  St.  R.  J.  2<20,  22),  i'i'i. 
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which  the  same  shall  be  returnable  shall  deem  it 
reasonable  to  make  a  further  allowance  for  extra 
service,  (d) 

For  warning  each  juror  by  the  town  sergeant,  shall 
be   paid   out   of  the   town   treasury,    twenty-five 

cents,  (e) 


(f/)  St.  R.  I.  222. 
(c)  J  bid.   183. 
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ARREST. 

A  PLAINTIP'F  attending  from  day  to  day,  wait-     ^^^^,^ 
inff  at  a  coffee-house  in  the  vicinity  of  the  court  in    ^-""^^^ 

1  •    1    I       1  1.  .  •  Pnulege 

which  he  has  a  cause  pending,  and  in  expectation  of  from, 
its  trial,  though  not  assigned  for  any  particular  day, 
is  privileged  from  arrest  on  civil  process.(a) 

A  person  under  recognizance  to  appear  at  the 
court  of  general  sessions  of  the  peace  may  not  he 
arrested  while  attending  such  court,  in  pursuance  of 
such  recognizance,  and  if  arrested  on  a  capias  ad 
respondendum  issued  out  of  the  supreme  court,  aud 
admitted  to  bail,  will,  on  motion,  be  discharged, 
unless  the  plaintiff  shall  wave  the  arrest  and  issue 
a  new  proeess.yfr) 

A  judge  is  not  liable  to  arrest  by  process  issuing 
out  of  his  own  court.(c) 


((0  East.  X.  4SS. 

(b)  Johns.  Rep.  vii.  53S. 

(c)  [bid.  viif.  353. 
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ATTACHMENT. 


WHEN  the  defendant  was  brought  up  on  an  at- 
tachment for  not  returning  an  execution  issued  and 
Against  she-  delivered  to  Ids  deputy  about  fourteen  years  before, 
the  defendant  then  being  a  sheriff;  and  the  deputy, 
after  the  receipt  of  the  execution,  having  absconded 
and  died  abroad,  and  it  not  appearing  what  had  be- 
come of  the  writ,  the  court  considered  it  unjust  and 
oppressive  after  such  a  lapse  of  time,  and  the  death 
of  the  deputy,  and  thereupon  discharged  the  defend- 
ant, (d) 

A  rule  to  return  a  writ  of  test.  Ji.  fa.  which  ex- 
pired on  the  last  day  of  the  term,  having  been  served 
upon  the  sheriff  in  due  time,  he  may  at  the  rising  of 
the  court  on  that  day,  if  he  makes  no  return  before, 
be  attached,  (e) 

The  sheriff  in  vacation,  made  return  of  the  writ 
before  he  was  actually  served  with  a  rule  for  the 
attachment,  and  immediately  after  such  service,  ho 
tendered  the  sum  levied,  deducting  his  poundag-e, 
and  served  the  plaintiff's  attorney  with  notice  of 
moving  the  court  on  the  fnst  day  of  the  ensuing 
term,  to  set  aside  the  rule  of  the  attachment,  yet 
the  attachment  which  issued  afterwards  on  the  same 
day  was  held  to  liave  regularly  issued. (^"J 


((/)  Joliiis.  Rep.  vii,  555. 
(t)   East.  ,\i.  691. 
C/)  il>id. 
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BAIL. 

IF  bail  surrender  tlie  principal  to  the  pjaolor  ol'      «»"• 
the  county  gaol  before  12  o'elotk  on  Hie  return  diiv  sur render  ot 
of  the  writ,  it  being  the  lirst  day  of  the  term  andj^^j^'^'i"'"'^' 
the  under  sheriff  living  at  the  distance  of  seventeen 
miles,  the  next  day  by  letter  signifies  his  acreptanee 
of  the  surrender,  the  bail  bond  is  discharged.(,g') 


BONDS,  NOTES  AND  PROMISES. 

IF  a  defendant  be  arrested  upon  a  ca.  su.  by  the  Bond  of  in. 
under  sheriff,  who,    while  holdin.a;  the   prisonci-  iin'l,^'!'^^ l,. 
execution,  takes  a  bond  conditioned  to  indeninifv  him'^^'^P*.  'o'**- 
against  all  costs  and  damages  which  shall  or  may 
arise  against  him  on  account  of  his  not  coniniitdng 
the  defendant  upon  the  same  ca.  su.  and  to  pay  the 
debt  and  costs  for  which  the  ca.  sa.  was  issued,  such 
bond  is  clearly  void,  it  being  taken  for  an  indnmiity 
for  an  escape  then  in  contemplation,  and  the  jiartN 
not  being  entitled  to  bail.(/i) 

If  a  deputy  sheriff,  instead  of  taking  a  bail  hond  N>goiubie 
from  a  defendant  arrested,  take  a  negotiable  promis- „o,e  not  good 
sory  note  payable  to  the  defendant,  and  by  liim  en- f>>r  ba.i  bond. 
dorsed  in  blank  to  the  officer,  he  cannot  maintain  an 
action  upon  the  note  against  the  promiser.     Such 
note  is  within  the  statute  of  March  20th,  1801,  vol. 
i.  210,  and  is  void.(0 


C^)  East.  X.  100.  ^       .....      ..,     ,„„ 

(A)  Johns.  Rep.  vii.  1  y9.     Co.  X.  99.     Johos.  Cas.  u.  2:o.    ^  el>.  12. . 

Cro.  66. 

(?)  Johns.  Rep.  viii.  9S. 
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30NDS,  &€.  An  action  lif  s  against  a  slieriff's  deputy  on  an  cx- 
D^i^IuSTsi^-  P^^^^  promise  to  pay  over  to  the  plaintiff  money 
Tiff's  promise  collected  on  an  execution  in  his  favour  by  such  dc- 

to  pay  money  /  •   ^ 

collected  811    pnty.(j    ) 

execution, 

Prison  bond  If  the  sheriff  take  a  bond  from  a  debtor  in  custody, 
g?condltioa.  conditioned  that  such  debtor  shall  keep  within  cer- 
tain prison-bounds,  *«  until  he  shall  have  discharged, 
the  debt  and  costs^  and  save  harmless  the  said  sheriff^** 
it  is  illegal  and  void,  as  well  by  common  as  statute 
law-  The  condition  should  only  have  required,  that 
the  prisoner  should  not  depart  the  bounds,  until 
thence  discharged  by  due  course  of  law.(/t) 


EXECUTION. 

Execution  IF  an  officer  holding  an  execution  for  collection 

discharged,  if^j^y  ^|jg  amount  thereof  out  of  his  own  money,  to  the 

officer  pay      *    *'  ..,11.1  1  » 

the  amount  to  plaintiff,  the  execution  is  thereby  discharged,  ana 
rcd.tor.  ^1^^  officer  cannot,  for  reimbursing  himself,  enforce  it 
against  the  defendant,  but  is  left  to  his  remedy  by 
action  on  the  contract  only,  and  if  by  his  negligence 
or  otherwise  he  lose  that  remedy,  his  claim  is  also 
lost.(fe) 

So  it  oiiicer  I^  an  officer  take  from  the  defendant  in  an  execu- 
take  a  bond,  ^Jq^  a  bond  or  other  security  to  the  amount  of  such 
mount  from  cxccution,  sucli  boud,  ^Lc.  are  a  payment  of  such 
''^^*^''  execution   which  can  no  more  be  enforced  against 

such  defendant,  (i) 


(j)  Johns,  Rep.  vii.  470. 
(h)   Hen.  and.  Mun.  iv.  •ill. 
(kf  Ji-hi.s   Rep    vii.  426. 
a)  Ibid,  and  Kele.  55'. 
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A  sheriff  may  justify  under  an  execution  on  wliich  ixtLmoN, 
lie  maives  no  endorsement  of  the  lime  of  his  receiving  oa,,  ,  r  nuv 
it,  and  which  he  never  returned. fm)  j"''''>   "'"''^'^ 

^     '  execution  nut 

en'lunieil  as 

A  sheriff  on  sale  of  land  on  a  fi.  fa,  may  Ji'liver  !;'!^/J  11^  i^^,, 
ia,  deed  as  an  escrow,  hut  tlie  money  must  he  paid  on*">  cstecuiion 
a  day  certam,  or  within  a  reasonable  tune,  or  thced,  tiii  de<<J 
sale  will  he  void.    What  is  a  reasonable  time  depends'^''''"""'  "'l' 

•  money  |)ai'l. 

on  circumstances,  but  it  seems  tliat  it  cannot  extend 
beyond  the  return  day  of  the  vcndUioni  cxpoiius,  or 
at  most  the  next  vacation. 


A  siezure  and  sale  of  land  under  n  Jt.  fn.  docs  not 
divest  the  estate  of  the  debtor.  It  remains  in  him 
until  the  purchase  money  be  paid  and  a  deed  deli- 
yered.     Such  sale  is  within  the  statute  of  fi'auds.(;/) 

If  a  sheriff  in  an  action  of  trespass  justify  under  iw./«.  need 

_„  ,      not  be  return 

a  ji.  fa.  he  need  not  show  its  return.  It  resort  be  ,jj 
had  to  ulterior  process  in  execution  against  the  goods 
to  complete  the  justification,  it  may  be  necessary  to 
show  to  the  court  the  return  of  llie  prior  writ  iu 
order  to  warrant  the  issuing  of  the  otlier.  But  if  no 
ulterior  process  be  required,  it  is  as  unnecessary  to 
show  the  return  of  a  /,  fa.  under  which  the  olficer 
justifies  as  of  a  ca.  sa.{o) 

If  a  denuty  sheriff  take  more  fees  for  collectiii-^ientniabic 
money  on  an  execution  than  the  law  allows,  the  shci  ill  ^y  deputy, 
is  liable  in  an  action  to  the  party  aggrieved,  and  it 
is  immaterial  whether  the  slieriif  have   knowled.:,  ^ 
thereof,    and  recognize  the   act  of   Itii  deputv,  or 
not.(p) 

[m)  Johns.  Rep,  viii.      „      ^  ,   .   „,, 

(„)  Johns.  Rep.  v..i.  5C0.     See  vol.  ..  ^14. 
(o)  East.  X.  73. 
\p)  Johns.  Rep.  vii.  37. 

VOL.    IS'  "^^ 
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EXEcuriQv.  In  Pennsylvania  the  sheriff  may  not  make  a  lump- 
inj^  sale  of  distinct  parcels  of  property  taken  in  ex- 
ecution: he  must  sell  them  separately.  The  court 
will  disallow  in  every  case  a  lumping  sale  by  the 
sheriff,  where,  from  the  distinctness  of  the  items  of 
property,  he  can  make  distinct  sales.  It  is  essential 
to  jijslier  and  to  the  protection  of  unfortunate  debt- 
ors tliat  such  should  be  the  general  rule;  any  other 
would  lead  to  the  most  shameful  sacrifices  of  pro- 
perty. Thei-e  may  be  exceptions,  but  the  purchaser 
must  bring  himself  within  them.(5) 

Sale  upon  ex-  An  officcr  wbo  lias  taken  goods  upon  an  execution 
ecution.  must  sell  thcju  not  merely  to  the  highest  bidder.  If 
tlie  highest  bidder  is  unable  to  pay,  the  sheriff  may 
offer  them  to  the  next  highest  bidder,  and  if  the 
property  be  not  paid  for  at  the  sale,  the  return  should 
be,  tbat  the  goods  were  knocked  down  to  A.  B.  for 
so  much,  who  did  not  pay  the  money,  and  therefore 
the  goods  remain  nnsold.(r) 

When  the  sheriff  levies  an  execution  upon  goods 
in  the  possession  of  the  defendant,  tbe  court  will  not 
upon  motion  stay  the  proceedings,  and  direct  an  issue 
to  try  tlie  property  upon  an  allegation  that  a  third 
person  claims  the  property  of  the  goods. 

A  levy  uj)on  any  part  less  than  the  whole  of  a 
tract  or  lot  of  land  is  contrary  to  the  statute,  and 
void.  To  allow  of  such  a  procedure  Avould  tend 
wholly  to  defeat  the  design  of  the  inquest.(s) 

If  a  plaintiff  levy  n,  ji.  Ja.  upon  the  defendant's 
land,  and  then  charges  him  in  execution  upon  a  c«. 


(y)  r,in.  i.  61. 

(r)  Dal,  i.  419.     Hardin'^  Rep,  ]31. 

{s)  Bin.  ii.  216. 
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sa.  either  the  j(?.  jfa.  or  ca.  sa.  may  be  set  aside  at  sxrcuiiow. 
the  election  of  the  defendant;  but  if  he  submit  to 
the  ca.  sa.  and  obtain  a  discbarge  from  it  iindcr  tbc 
insolvent  hivr,  the  Ji.fa.  and  all  proceedings  uiidei- it 
are  gone.  And  if  the  plaintiff  sues  out  a  xendilioni 
exponas,  under  which  i!ie  land  is  sold,  (he  court  will 
not  permit  tbc  sheriff  to  acknoMledgc  a  deed  to  llu' 
purchaser.  (,§•) 

A  sale  of  an  estate  for  life,  or  of  any  other  estate 
of  uncertain  duration,  may  be  mack;  upon  execution 
without  inquisition. 

A  sale  of  lands  after  the  return  day  of  the  rcn- 
ditioni  cxfonas  will  not  be  void  if  (!ic  lands  be  ad- 
vertised for  sale  on  a  day  before,  and  the  sale  hc 
continued  by  adjournment.  Wlicrc  a  sale  is  set  a-ide 
and  a  vend.  exp.  is  issued  without  a  new  levy,  a  sale 
under  it  will  be  void  and  tbe  purchaser  derive  no 
title.(i) 

The  sheriff  need  not  give  to  a  defendant  citlier  a 
written  or  printed  notice  of  an  intended  sale  of  bis 
real  estate  upon  execution,  but  must  be  able  to  prove 
actual  notice.  If  in  ihc  advertisement  for  such  sale 
the  sheriff  omit  to  mention  a  brick  bouse  and  frame 
kitchen,  or  other  building  of  value  on  the  lai.d  <o  be 
sold,  the  sale  will  be  void  and  set  aside,  though  at 
the  time  of  the  sale  the  sheriff  particularize  the  in- 
tended sale  of  such  building. (fc) 

If  in  a  sale  by  virtue  of  a  rendiUnni  exponas  the 
defendant  employ  puffers  to  bid  at  ibe  sale,  it  is  a 
fraud  on  the  real  bidders,  and  the  sale  void.(tc) 

(g)   Bin.  ii.  218. 
(/)   Ibid.  80. 
(A)  Brown's  Rep.  320. 
(id)  ibid.  546. 
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EXECUTION.  If  a  purchaser  at  a  sheriff's  sale  possess  knowlede;e 
of  fads,  which,  if  known,  would  have  an  iriiiueiioc 
on  the  sale,  and  he  conceals  such  knowledge  iVoin 
X)thers  attending  the  vendue,  and  therehy  giihi<  m 
undue  advantage,  and  purchases  at  a  great  under 
value,  tJie  court  will  set  aside  the  purchase.(a?) 

If  the  sheriff  seize  goods  upon  a  Ji.  fa.  and  leave 
them  in  possession  of  the  defendant  for  near  a  year, 
having  taken  a  bond  from  him,  wiih  security,  at  the 
time  of  the  seizure,  conditioned  for  the  delivery  of 
the  goods  to  the  sheriff,  he  loses  the  lien  obtained 
by  virtue  of  the  seizure,  and  a  hona  Jide  purchaser, 
though  acquainted  with  the  seizure,  will  be  pro- 
tected.([/) 

Ca.  su.  infant     A  cu.  su.  issued  for  costs  against  an  infant  defend- 

upon!"  ^      ^^^  *"  ejectment  is  regularly  issued,  and  when  taken 

upon  it,  such  infant  may  be  committed. (a)  Sed  qr.are. 

Sheriff  uot        If  a  sheriff  sell  land  under  colour  of  an  execution, 

liable  for  title        i  •         ^i  i  i  -j.  ^ 

ofiand  sold  on  and  receive  the  purchase  money,  and  pay  it  over  to 
execution,     ^jj^  creditor,  sueh  sheriff  is  not  liable  to  the  vendee, 

unless,  &c.  .  .  ,      .         ,  i  y    s  i 

though  he  obtain  no  title  by  the  purchase,(ft)  unless 
the  sheriff  give  a  deed  with  covenants  warranting 
the  title. 

The  sheriff  may  not  sell  lands  of  the  heir  by  virtue 
of  an  execution  to  sell  lands  in  the  hands  of  the  exi- 
ccutor.(6) 

To  give  a  good  title  to  the  purchaser  of  goods 
and  chattels  under  a  sale  upon  execution,  the  officer 


())  Urown's  Rep.  1S7. 

(y)   Ibid.  3&Q>. 

\z)  Maryland  Rep.  340. 

(«)  Haywood,  N.  C,  Kup.  1.  4?6, 

(h)  Ibid.  246. 


ADDENDA.  45^ 

must  take  them  into  his  actual  possession,  and  have  exfcitio.*, 
them  present  at  the  time  and  place  of  sale,  and  make    "-^'^'''^^ 
delivei-y  to  the  purchaser,  otherwise  the  proeeedinjjs 
are  void.(c) 

If  a  shrrifF  take  goods  by  virtue  of  an  execution, 
and  before  sale  an  injunction  issues,  he  must  stay 
proceeding's,  and  restore  tlic  goods  to  the  party.  By 
so  doing  the  sheriff  is  exonerated,  though  the  plain- 
tiff lose  his  debt.(rf) 

Ioney  deposited  in  the  hands  of  a  deputy  sheriff  Kxecutioa 
pledge  for  some  particular  purposes,  and  after- 
wards by  the  owner  thereof  lent  to  the  sheriff,  and 
applied  by  him  to  his  own  use  before  the  issuing  and 
delivery  of  the  execution  against  the  goods  and  eliat- 
tels  of  the  lender,  is  not  liable  to  satisfy  that  execu- 
tion, (e) 

A  return  upon  a  ca.  sa.  ccpi  &  mortuus  est,  is  good,  Return. 
without  saying  that  the  defendant  died  in  prison. f/J 


SUERIFF. 

An  inquisition  returned  by  the  sheriff  under  a  writ  Sheriff. 
of  inquiry  may  be  amended  after  the  defendant  has 
excepted  to  the  return. (5^) 

If  a  sheriff  collect  money  on  an  execution  and  fail 
to  return  the  trutli  of  the  ease,  he  is  liable  to  th*- 


(f)  Haywood,  ii.  65. 
(rf)  Ibid.  81 

(f)  Hen.  anil  Mun.  ii.  89, 
(/)  Maryland  Kep.  5*<'. 

(g)  Ibid.  135. 
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SHERIFF,     plaintiff^  but  not  to  the  tlefendant,  who  is  not  in- 
jured b}'  the  neglect. (a) 

In  an  action  aj^ainst  the  sheriff  for  the  misconduct 
of  his  officer  in  the  execution  of  a  writ,  a  particular 
warrant  to  such  officer  need  not  be  proved  ;  this  is 
necessary  only  in  the  ease  of  a  bailiff;  but  in  tSiis 
state  there  are  no  bailiffs,  tlieir  place  being  supplied 
by  deputies,  whose  authority  is  sufficiently  known  by 
proof  of  a  general  privity  with  the  sheriff.  For  the 
misconduct  of  his  deputy  the  sheriff  is  answerable, 
whether  he  recognizes  and  adopts  the  acts  of  the 
deputy  or  not,  and  may  indeed  be  subjected  to  e^|gim- 
plary  damages.  If  a  deputy  enter  the  house  of  an 
administrator  to  look  for  goods  of  an  intestate;  and 
afterwards  proceeds  to  levy  upon  the  goods  of  the 
administrator,  from  whom  nothing  is  due,  he  is  a 
trespasser  ah  initio,  and  the  sheriff  liable.(6)  , 

An  assignment  by  a  debtor  of  all  his  property  to 
trustees  for  the  benefit  of  such  of  liis  creditors  as 
should  within  a  given  time  execute  to  such  deblor 
a  release  of  all  demands  is  good,  if  any  of  the  cre- 
ditors agree  to  accept  it  upon  that  condition,  and  is 
u  transfer  of  the  property  for  their  use  fiom  the 
time  of  the  acceptance.  If,  therefore  2ifi.fa.  issued 
after  the  acceptance,  but  before  the  execution  of  a 
release,  by  any  creditor,  be  by  the  sheriff  levied  upon 
the  goods  assigned,  he  is  liable  in  trespass. (c) 

Amenduient.  The  court  will  allow  the  sheriff,  on  his  affidavit  of 
the  omission  of  a  fact  in  his  return,  which  he  in- 
tended to  have  stated,  to  amend  it  by  adding  thereto 
the  fact  so  stated  to  have  been  omitted.(d) 

(a)   Hardin's  Rep.  489, 
\b)  Lin.  i    240. 
(c)   Ibid.  ii.  174. 
(rf)  Ibid.  i.  499. 
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Before  executing  a  writ  of  replevin  tlic  sheriff    »M«irr. 
ought  to  allow  a  reasonable  time  for  (he  <lefrn«Jant    '"^'^^^ 
to  find  security  on  a  claim  of  property ;  otherwise  in 
an  action   of  trespass  for  removing  the  goods   tiio 
sheriff  cannot  justify  under  the  replevin.(e) 

If  a  sheriff  return  that  he  has  levied  upon  a /?./a. 
goods  to  the  value,  and  do  not  pay  over  the  money, 
a  distringas  will  lie  against  hXm.CfJ 

In  an  action  of  replevin  brought  by  the  sheriff  for  Return 
goods  taken  by  him  by  virtue  of  n  Ji.  fa.  his  roliini 
thereon  is  no  evidence  of  a  levy,  which  is  a  matler 
in  paiSf  and  must  be  capable  of  proof.(f ) 


POUNDAGE. 

If  the  sheriff  with  the  money  raised  by  an  exc- ^®""*''' 
eution  upon  land  pay  off  a  mortgage  on  judgment 
which  had  a  lien  prior  to  the  judgment  under  which 
the  sale  is  made,  he  is  entitled  to  poundage  upon  the 
amount  so  paid,  though  it  exceed  the  real  debt  in 
the  execution ;  so  he  is  for  lien  subse(iuent.(/i) 

The  sheriff*  is  not  entitled  to  poundage  upon  a  ca. 
sa.  unless  he  receives  and  pays  the  money,  though 
he  arrest  the  defendant,  whose  notes  are  accepted 
by  the  plaintiff,  and  thereupon  discharges  the  defend- 
ant. Uy  the  courl—''  The  act  of  Assembly  in  giving 
poundage  upon  a  ca.  sa.  confines  it  to  eases  where 
the  money  has  been  paid  and  received.     It  may  be 


(e)  Dal.  i.  2'25. 

(/)   Ibid.  312. 

(?)   Drown's  Hep,  3C<6. 

:',)  Liu.  i.  97. 
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roiNDACE.   hard  upon  the  sheriff,  but  we  cannot  give  what  the 
act  refuses."(i) 

On  a  sale  of  real  estate  by  the  sheriff  by  virtue  of 
an  order  issued  under  a  writ  of  partition  lie  is  en- 
titled to  poundage,  fj J 


HABEAS  CORPUS. 


Habeas  cor- 
pus. 


Though  the  sheriff  recommit  a  defendant  upon  the 
same  execution,  he  having  been  discharged  from  the 
first  commitment,  under  a  writ  of  habeas  corpus, 
yet  the  sheriff  does  not  thereby  subject  himself  to 
the  penalty  of  5001.  imposed  by  the  habeas  corpus 
act,  that  being  imposed  for  commitments  for  crimi- 
nal offences,  and  is  not  incurred  by  taking  the  party 
a  second  time  into  custody  upon  civil  process.(fe) 


CONSTABLE. 

Constable,  A  party  who  will  maintain  an  action  for  an  assault 
and  battery  against  a  constable  who  has  arrested 
him  undci-  colour  of  a  warrant  for  debt,  must,  pur- 
suant to  th<'  act  of  Assembly  of  the  21st  of  March, 
4772,  lirst  demand  a  copy  of  the  warrant.(f) 


(/■)  Bin.  ii.  80. 
(i)  Brown's  Rei).  92. 
(A)   Bin.  i   :i74. 
(0  Brown.  306. 


ADDENDA, 


ESCAPE. 

IP  a  sheriff  arrest  a  defendant  on  a  cnpiua  ad  rr-  rsc*i. . 
spondenduiiif  and  before  the  return  day  goes  oui  of  '""'''^'^"^ 
office,  the  prisoner,  being  in  custody,  and  the  old 
sheriff  neglects  to  deliver  over  to  the  new  sheriff  at 
the  time  of  assigning  the  prisoner,  (he  writ  with  llie 
amount  endorsed  that  the  new  sheriff  may  rctuiii  it 
Avith  his  own  proceedings  thereon,  and  if  hail  l)e 
offered  to  the  new  sheriff  before  (he  return  of  (ho 
Avrit,  he  must  accept  it,  (if  sufficient,)  and  make  re- 
turn of  the  fact.  And  though  the  old  slieriff  return 
the  writ  cepi  corpxis  in  eustodia,  after  the  new  slieriff 
had  taken  bail  and  the  plaintiff  proceeded  to  judg- 
ment, execution,  and  non  est  inventus,  yet  the  new- 
sheriff  is  not  liable  in  an  action  for  an  cseape.(«/) 

By  the  Act   of   April  28th,  1810,  no  action   lies  ^ "'^''P'^  f^"'" 

,  prison  I  Im.-!'- 

agamst  the  sheriff  for  a  negligent   escajie   of  a  pri- n-,,  a,ii„i 
soner  in  custody   upon  execution,  on    tlie    lilieiiies,'*""'  r"*^"  ""' 

•'         I  '  I.e.  if  (trisuu- 

imder  bonds,    if  the   prisoner  return  before   action "  "  «"r"  i**- 

.  1   .    •    >  •^'■e  action 

brought,  (r)  broogi.t. 

A  mere  delivery  of  a  ca.  sa.  to  the  shorilf  against  -^  meredfi.r- 

,      1.,  .  .  cry  otac'.  io. 

a  prisoner  in   custody,  on    the  liberties,  is   not    i/j.-^o to  ih«r  |»laii»i- 
facto  and  eo   iustanti,  an  arrest   sons  to  plaee  tlie'"-  "' '"'*  *" 

t/  ■  uricst  'it  a 

prisoner  in  custody  under  the  execution  by  judguicntpnsoner  m 
of  law.  The  doctrine  in  Frost's  case,  (Co.  A.  S9.)^"^'^"|[J'^,n" 
does  not  apply  unless  the  prisoner  be  in  close  eii  ;<)dy. 
In  an  action  for  an  escajic  on  aeeount  of  ti;  pri- 
soner's going  beyond  the  limits,  there  must  be  evidence 
of  an  actiral  arrest,  or  some  act  amount  in.-  to  one, 
between  the  delivery  of  the  execution  iuid  rhc  pri- 
soner's eseape.(s) 

(q)  Jolxns.  Rep.  vii.  13S. 

(;•)  Ibid.  470 

'.>  Ihid.  viii    319. 

vol,.    TT.  ''S 
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ESCAPE.  In  debt  for  an  escape  of  a  prisoner  in  custody  ou 

Coaitofcon- execution,  V,  discharge  by  the  court  of  common  pleas 
nuiii  pleas      Ijavinff  iurisdi  tion  in  the  case  of  the  prisoner,  is  a 

m:iydi<r!iai-2;e         ,    .  .        .  . 

a  piisones  in  sufiicient  justification  of  the  sheriff;  who  need   not 
execu'tLii.*    inquire  into    the  regularity  of   the  proceedings  by 
such  court.(f) 

Pii=!onri  seen  If  a  prisoner  in  custody  on  execution,  be  seen  at 
ma  fadfl  an  '^^'ge  Avithout  the  liberties  of  the  prison,  it  is  suf- 
escape.  iicieut   evidence,  prima  faciei  to  subject  the  sheriff 

in  an  action  for  an  escape. (w) 

Amount  re-       i^  an  action  on  a  prison  bond  by  the   sheriff,  he 

co\  erable  in    .  ,  , 

action  on  IS  entitled  to  recover,  not  only  the  amount  ol  the 
prison  bond,    j^^j^j  ^,^j  ^^^^^  jj^  ^j^^   Original  suit,  but  also  the  cost 

of  defending  the  suit  against  himself  for  the  escape  j 
and  may  give  in  evidence  the  nisi  prius,,  record,  and 
verdict,  to  prove  the  fact  of  a  suit  and  verdict  for 
the  escape,  and  of  the  amount  of  the  debt  or  de- 
mand, (t) 


EVIDENCE. 

Of  money  IF  the  sheriff  return  that  he  has  made  a  certain 
extcuilon!^"  sum  by  virtue  of  an  execution,  ready  to  be  delivered 

to  the  party  entitled  to  receive  it,  this  is  sufficient 
'  evidence  of  the  receipt  of  the  money  to  charge  hira 

him  with  the  amount,  though  in  fact  no  money  was 

by  him  actually  received. (w) 


In  an  action  for  a  false  return  of  nulla  hona,  upon 


If  jwry   find 

that    tjuofls  .  .... 

iakii.on/,/7.  an   execution,    an    inquisition   made    by  a  sheriff's 


(0  Johns.   Rep.  viii,  472. 
^u)  Ibid.  vii.   I(i5. 
(y)  Ibid.  168. 
>-j:)  Ibid.  viii.  CO. 
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jury,  iiiidiag  that  the  goods  taken  on  the  fi.  Ja.  me  lviui  sc» 
not  the  i^oods  of  the  defendant,  is  conclusive  form.- n.ji  the 
the  sheriff,  unless  it  he   sliewu  tliat  h(!  di<l   iioi    :i(t'!^'^""''  •**' 

licieiiU 

impartially,  and  with  good  faith  in  taking  tiie  imiui- 
sition.(a?) 

If  a  defendant  escape  from  an  arrest  upon  a  ca.  sa.  Piautiir  may 
the  plaintiff  may  hring   his  action  against  the  «heriff^,,,'^.,'' 'J"^ 'yi^^""^ 
for  such  escape,  and  also  sue  out  a.  Ji.  J'a.  against  i"^"'"^<^"'f  » 
the  goods  and  chattels  of  the  defendant,  and  niaytj,,,,  „i  t^c 
pursue  hoth  remedies  concurrently  until   he  obtaiir"-""'^  *""'^- 
satisfaction  upon  one.([/) 

Proof  that  the  attorney  for  the  plaintiff  pcrnntted  Attomeycan- 

the  defendant  to   be  discharged,  is  irrcvelant  on  an ,"^[^^^1.^*^ '"|^* 

action  for  escape  of  one  on  execution,  beciiuse   thet^touiou 

'  1  !•     1  wiiiiDui  pay- 

attorney  has  no  authority,    as  such,  to  discharge  a, net. 

defendant  from   an  arrest   on   execution,    until  the 

money  he  paid.     The  most  he  can  do  is  to  receive  the 

money  recovered,  and  acknowledge  satisfaction. (x) 


GAOL  LIBER  riES. 

When  gaol  liberties  have  been  appointed  by  a  court  nut  for  auoi 
of  common  pleas,  tlie  sheriff  is  bound  to  take  a  i)oud  Irt^.^.'^VtlTke 
if  offered,  according  to  the  statute  permitting  a  pri-iu-nU,  ifoffn- 
soner  in  execution  to  go  at  large  wiMiin  those  liber- "^  " 
ties.     It  is  not  the  duty  of  the  sheriff,  but  of  the  pri- 
soner to  ascertain  the  lines,  if  in  any  part  vague  and  l^^'^'^l^ 
indefinite;  and  at  his   peril,  and  at   Hie  risk  of  his  i„„iisatji!i 
bail  to  keep  within  them:  and  if  he   go  beyond  thei'^'^' 


(j)  Johns.  Kep.  viii.  185. 
ly)  Ibid.  561. 
(I)  Ibid, 
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GAOLLiBEK-  actual  limits,  the  sheriff  may  maintain  an  action  <m 

..^^-^y^^    the  bond.(&) 

When  excus-  But  the  sheriff  was  held  not  liable  for  the  escape 
pin-^over*^  of  a  prisoner  in  execution,  on  the  liberties,  under 
them.  |jo„(j  according  to  the  statute,    who   inadvertently 

and  involuntarily  went  beyond  the  limits,  believing 
Jhe  place  where,  to  be  within  them ;  and  which  was 
reputed  and  commonly  considered  to  be  within  the 
liberties,  until  after  the  escape  alleged,  and  Avho 
returned  within  the  actual  liberties  before  the  action 
brought,  (c) 

Breaking  Tliough  it  is  Said,  Vol.  I.  p.  129,  on  the  authority 

coiouiof  exe-of  Scmaiuc's  Case,  (Co.  V.  93.)  '<  If  an  officer  break 
oution,  effect  g^  house  by  force  of  a  Jieri  facias,  he  will  be  a 
trespasser  by  the  breaking ;  yet  the  execution  which 
Levy  void,  he  shall  do  in  the  house  will  be  good  j"  yet  the  prin- 
ciples evidently  recognised  in  the  case  of  Lee  and 
Gansell,  (Cowp.  I.)  are  inconsistent  with  the  doctrine 
in  Coke;  and  if  correct,  show  that  an  unlawful  break- 
ing  vitiates  all  subsequent  proceedings. 


{b)  Johns.  Rep.  TJii.   172,   175. 
(r)  J  bid.  175,   177, 


FIJ^IS. 


1  N  D  E  X. 


ACTtON  of  Assumpsit,  i.  287,  ^ 

Covenant  broken,  i.  285. 
Debt,  i.  289,  290. 
Case    i.  291—295. 
Trover,  i.  296-. 
Trespass,  i.   297,  293. 
False  iiiiprisounient,  i.  299 — 30C. 
Actions  against  sheriffs,  constables,    &c.  where  brought,  ii.  W 
pleadings  therein,  ii.  93,  94. 
limiration  of,  ii,   120,  260. 
Arrest,   what,  i.   15. 

by  whom  made,  i.  1 16. 

how  executed,   i.    65,  115 — 118, 

persons  privileged  from,   i.    118—125,  249.    ii.   225. 

times  and  places  in  which  it  m  y  not  be  made,  i.    118 — 1»I. 

prisoner  permitted  to  go  at  large  to  procure  bail,  may  not  be 

retaken  i    65. 
If  non  est  invenhis  be  returned  after  the  person  is  arrested,  hr 

may  maintain  trespass  and  false   imprisonment,   i.  66., 
Writ  of,    and  how   served,   ii.    409. 
Jittaehment,  what,  and  how  executed,  i.  '75,  76.   ii.  350. 
issued  for  corrupt  praciicoe,   i    7rt,  77. 

oppressive  practices,   i,    77,  78. 
vs.  sheriff  for  contempt,  i.  78—84. 
vs.  coroner,  i.  82. 

to  answer,  and  how   executetl,  i.  84— *7. 
vs.  sheriff  in  New- York,  for  contempt,  i.  83— 9;>^ 
to  answer  in  Massachusetts,  i.  93 — 98. 

Connecticut,  i.  98—102.    ii.  'J20. 
New-Hatr.pshire,  276,  370,  280,  281. 
Vermont,  i.  102,  103.  ii  350,  S5«,  353,  366, 
Rhode- (sland,   ii.  412—416. 
B^jrms  of  retums  of,  of  the  boily,   i.  306—310. 

of  goods  and  chattels,  i.  310-^315. 
of  bank  shares,  i.  313.  5l«. 
VOI,.   TT.  5^ 
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Attachment,  forms  of  returns  of,  of  turnpike,  &c.  sLares,  i.  313,  316, 

foreign,  i     313,  317. 
of  lands  in  Massachusetts,  i.  317. 
Connecticut,  i.   317. 
Vermont,  i.   3!^. 
Rhode- Island,  i.  319. 
Foreign,   how  served,   ii.   56 — 58,  2Gi. 
.Attorney,   counsellor,   &c.  neither    sheriffs,    coroners,   constables,   nor 
deputy  sheriffs  may  act  as  such,  ii.    16,  107,  108,  227,  273. 

BAIL,   what,  and  why  so  called,   i.   150. 

must  be  taken  in  personal  actions,  i.  130.  ii.  25,  223,  424, 

manner  of  taking,  i.  131,  275. 

bond  for,  when  good,  and  when  not,  i.  131 — 135. 

in  New-York,  how  far  sheriff  liable  for  taking  insufficient,  i.  136- 

in     Massachusetts,     sheriff    liable  for   taking    insufficient,    i. 

136—158. 
in  Conoecticut,  i.   iiiti,  isy,   ii.  i;:i-i. 
in  Vermont,  i.  140,  141. 
bond  for,  forms  of  conditions,  i,  467,  468. 
assignment  of,  i.    469. 
receipt  for,  ibid. 
In  Connecticut  sheriff  not  liable  for  taking;  if  good  at  the  time 
of   taking,    though    insufftcient  at  the   time    of    rendering 
judgment,  i.   174. 
not  required  in  New-York,  if  cause  of  action  be  not  expressed 

in  writ,  ii  25. 
bond  for,  may  be  assigned,  ii.  26. 
statute  regulatic^s  of,  in  Massachusetts,  ii.  131,    132. 

New- Hampshire,  ii.  282,  283. 
Vermont,  ii.  385. 
fiail-piece,  in  Vermont,  ii.  385 

Bonds,  forms  of,  from  under  sheriff  to  principal,  i.  460, 
general  depoty,  i.   463. 
from  goaler,  i.  464. 
replevin,  i.  465,  466.  ii,  351. 
bail,  i  467,  468.  ii.   351. 
assignment  of,  i.  461. 
receipt  for,  i.  469. 

prison  bonds,  i.  470 — 4'i!2.  ii.  303^  374,  425. 
for  case  and  favour,   void,  ii.  427. 
Breaking  doors,  what,  i     126,   127,  129. 

when  lawful  and  when  not,  i.   126 — 129. 

CITY  SHERIFFS    and  borough  bailiffs,  ii.  261. 
Commitment,   what,  «nd  under  what  authority,  i.    1^6,  147. 
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t^ommitoieut,  warrant  for,  must  be  certain,  and  have  a  legal  conclusion, 
i.  49,    146— U9. 
ought  clearly  to  express  the  cause,  i.  49,  149. 
ought  to  be  to  the  common  gaol,   i49 
in  Vermont,  party  committed  on  mesne  process,  must  be 
charged  in  execution  within  fifteen  days  after  judgment, 
or  sheriff  is  not  liable,  i.  199. 
prisoners  in  custody,    entitled  to  copy  of  warrant  of 

ii.  172. 
in  Connecticut,  persons  committed  on  mesne  process,  not 
hoiden   longer  than  five  day«  aft.  r  nsiuKof  the  cnurl 
where    final  judgment  is  rendered,  unless  charged  in 
execution,    ii.   223. 
Constable,  antiquity  of  his  office,  i    38. 

the  name,  whence  derived,  ibid. 

a  common  law  officer,  ibid. 

a  conseivator  of  tiie  ueacc.  i.   39. 

an  informing  officer,    ibid. 

his  duty  aiitK  authority  as  conservator  of  the  peace   and  iu 

serving  warrants,  i.  39 — 45. 
must  serve  coroner's  warrants,  i.  34. 
may  commit  a  person  regularly  charged  with  theft,  i.  41. 
■  cannot  act  as  such  until  sworn,  i.  42,   tS. 
is  the  proper  officer  to  a  justice  of  the  peace,  i.  42. 
his  office  being  ministerial,  may  make  a  deputy,  ibid. 
•hjsjurisdiction,  i.   42. 

need  not  show  bis  warrant  but  state  its  coutents. 
cannot  retake  on  the  same  warrant  after  u  voluntary  escape  ^ 

i.  43. 
\inder  what  warrant  be  may  justify,  i.  43,  46. 
Lis  duty  as  head  of  the  walch,  i.  45. 
liable  for  neglect  of  duty  iu  making  false  return  in  »enius 

civil  process  in  New- York,  i   45. 
cannot  in  Massachusetts  serve  process  io  a  real  action,  i.  4T. 
how,  and  when  appointed,  i.  46.  ii.  80,    191,   2Q8. 
his  duty  in  serving  civil  process,  in  New- York,  ii.  81—83. 
la  city  of  New-York,  must  give  bonds,  ii.    89. 

Low  liable  for  disorderly  conduct,  ibid, 
must  remove  paupers  on  warrant,  ii.  91. 
must  inflict  corporal  punishment  by  order  of  court  of  ses- 
sions, ii.  92. 
how  proceeded  against  for  default  in  levying  execution  lu  the 

city  of  New- York,  ii.  90. 
Statute  regulations  coneernius,  in  Massachusetts,  ii.  191—193. 
CoKiieclicut,  ii.  24" — 260. 
New- Hampshire,    li,   269, 
269,  323,  324. 
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Constable,  statute  regulations  conoerniag,  in  Vermont,  ii.  334 — 536',  391 

—395. 
Rhode-Island,  ii,  435—437- 
Coroner,  antiqvity  of  his  office,  i.  33. 
how  chosen,  i.  53.    ii,  1,  268. 
his  office  judicial  and  ministerial,  i,  33. 
must  take  inquisitions  of   deaths,  in  what  cases,  and  how,  i^ 

33—36.  ii.  T?— 79,  184—190,  318. 
must  hear  evidence  from  all,  i.  36.  ii.  319. 
the  extent  of  his  jurisdiction,  i.  36,  37. 
is  sheriff's  substitute  as  a  ministerial  officer,  where  sheriff  may 

not  act,  i.  37,  59—61.  ii.  77,  184. 
must  inquire  of  shipwrecks,  i.  37. 
in  Massachusetts  not  liable  for  escape  if  the  party  is  gaoler,  and 

sheriff  have  no  one  to  receive  him,  i.  1 74. 
toust  be  notified  by  sheriff  of  his  appointment,  ii.  121,  184. 

DECLARATIONS,  forms  of,  assumpsit  for  officer's  fees,  i.  411. 
debt  for  escape  on  execution,  i.  412, 
on  bail  bond  by  sheriff,  414,  429. 
on  prison  bond.  i.  432. 
c^$  for  escape  on  mesne  process,  i.  416. 

false  return  of  nulla  bona  on  execution, 

i.  419. 
npt  taking  replevin  bond  according  to  sta- 
tute, i.  422. 
not  assigning  bail  bond,  i.  427,  433. 
upon  »eceipt  given  to  officer  levying  state  warrant . 

or  execution,  i.  435. 
vs.  sheriff  for  default  of  deputy  in  not  levying  and! 

returning  execution,  437. 
vs.  constable  for  not  levying  and  returning  two  ex- 
ecutions, i.  438. 
vs.  sheriff  for  escape  by  deputy,  of  one  taken  on 

execution  before  commitment,  i.  439. 
.*;s.  (Jieriff  for  escape  after  commitment  on  execu- 
tion, i.  440. 
for  escape  on  execution,  i.  441. 
for  neglect  of  deputy  in  not  serving  exe- 

ecution,  i.  442. 
|or  false  return  on  execution  by  deputy, 

i.  443. 
for  neglect  of  deputy  in  not  arresting  on 
execution  a  debtor  in  his  presence,  ib. 
for  not  paying  money  received  on  execu- 
tion, and  uot  returning  alias  ^xecutipn^ 
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Declar^itious,  forms  of,  vs.  sheriff  for  not  executing  mesne  proc^is,  and  for 

false  return,  i.  447. 
for  uot  returning  a  writ  of  mesne  procca!*, 

i.  448. 
for  an  escape  from  gaol  before  execution. 

levied,  i.  449. 
for  escape  on  an  alias  execution,  i.  453. 
for  conlining  plaintift'  in  close  gaol  after 
he  had  the  liberty  of  the  yard,  i.  454. 
vs.  deputy  sheriff,  being  u  party  to  a  writ  for  .serv- 
ing the  same,  though  directed  to  the  coroner, 
i.  451. 
for  assault  and  false  imprisonment,  vs.  justice,  con- 
stable, and  connilainant,  i.  453. 
vs.  coroner,  for  taking  note,    and  returning  exe- 
cution satisfied,  i.  456. 
Decrees  for  sale  of  mortgages,  how  executed,  ii.  55. 
Deeds,  forms  of,  i\.  fM,  430. 

Deputy  sheriffs,  general,  their  appointment,  &c.  i.  13.  \i.  5, '213— 215, 
270,  271,  330,  331,  404. 
number  not  limited  at  common  law,  i.  13, 
each  has  all  the  power  of  sheiilf  except  maiiing  depu- 
ties, ibid, 
jior  can  sheriff  restrict  or  limit  their  powers,  i.  i3. 
liold  their  office  at  the  will  of  the  sheriff,  i.  13,  U. 

ii.  214,  215,  271,  343,  405. 
ought  to  give  sheriff  bond  of  indemnity,  i.  14,  ii   44. 
mu$t  be  sworn,  ii.  5,  214,  404. 
'     may  empower  another  to  do  a  particular  act,  i.  13,  20. 
are  responsible  for  acts  done  by  them  li  ft  armis,  i.  12. 
may  in  some  cases  in  New- York  serve  their  own  wriU 

i.  20. 
promise  to  pay  a  yearly  sum  for  deputation,  goad,  i.  30. 
need  not  show  iheir  warrants,  i.  3'i. 
may  in  Vermont  serve  writs  in  favour  of  select  meu  ol 
the  towns  in  which  they  live,  i.  32. 
special,  his  appointment,  i.  10,  ii. '2l4. 

sheriff  not  bound  to  return  writ  served  by  hini,  i.  15. 
uor  is  sheriff  liable  to  plaihtiff  for  his  acts,  i.  1  j. 
forms  of  appointment  of,  i.  461,  4G2. 
statute  duties  of  sheriff  in  Rhode-Island,  ii.  305-408. 
Distringas,  what,  and  howduected  and  served,  ..104-106. 
vs  defendant,  forms  ot  returns  of  i.  ^^1,  3-52. 

i.  324,  32^. 
vs.  jurors,  ■     ,  r, 

ig^ttcd  in  detiaue  after  judgmetit,  1. 1'.'^. 
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ELECTIONS,  Sheriffs  dut J'  in  relation  to,  in  New- York,  li.  15— ic. 

Massachusetts,  il.  178 — 180, 
constable's  duty  in  relation  to,  in  Connecticut,  ii   257 — 

260. 
sheriff's  duty  concerniug,  in  New- Hampshire,  ii.  314, 
315. 
Sscape,  what,  i.  152,  ii.  39. 

either  voluntary  or  negligent,  i.  152. 

when  negligent,  party  may  be  retaken  by  officer,  i.  53,  157. 

officer  not  liable  for,  until  party  is  in  actual  custody,  i.  1 52,  1 53. 

on  mesne  process,  how  far  officer  is  liable,  i,  153,  \5i. 

on  execution,  what,  i.  454 — l.iS. 

in  what  cases  sheriff  excuseable  for,  on  execution  and  in  what 

Jiot,  i.  157—159,  •74,  175. 
1o  what  extent  sheriff  liable  for,  i.  160. 
on  criminal  process,  what,  i,  I6i,  162. 

on  what  cases,  aod  how  far  gaoler  liable,  i.  49 — 53,  162 — 16^. 
on  mesne  proceuB,  in  Ncw-Tfork,  i.  165,    166,  ii.  39. 
onexeculioH  i.  167,    168,  li.  39. 

from  gaol  liberties,  i.  169—271,  268,  ii.  33. 

on  mesne  process,  in  Massachusetts,  i.  171,  172. 
from  gaol  yard,  i.  172 — 1 74,  269 

in  Connecticut,  cases  in  which  officer  may  justify,  and  the  con- 
trary, i.  175—17'-,   185,  2'70,  ii.  290. 
in  Connecticut,  from  gaol  liberties.,  i.  271. 

action  for,  vs.  county  for  insufficiency  of  gaoi, 
i.  180—185. 
in  Vermont,  how  far  .sheriff  liable  for,  i.  185 — -187,  274. 
in  New-Hampshire,  from  gaols,  i.  72. 
penalty  on  sheriff  conniving  at,  &e.  ii.  39. 
retaking  on  fresh  pursuit,  when  and  how  to  be  pleaded,  ii.  39. 
penalty  for  false  swearmg,  ii.  39. 
Execution,  what,  i.  189 — 192. 

habere  facias,  seixinam  &  possessionem,  what  and  how  ex- 
ecuted, i.  189—191. 
retorno  habendo,  i.  192. 

against  the  body,  when  issued  and  how  executed,  i.  103 — 195. 
1  after  arrest  and  compromise  officer  entitled  to  poundage,  and 

attorney  liable  for  non-n  sidents,  i.  216,  217. 
if  party  taken  thereon  pay  the  money,  he  must  be  discharg- 
ed, i.  195. 
a  discharge  of  one  of  several  defendants  taken  thereon  dis- 
charges the  whole,  i.  195,  196, 
ill  New-Y'uk  party  surrendered  in  discharge  of,  bail  cannot 

after  three  ijjonths  be  taken  thereon,  i.  196,  ii.  37. 
(a   Connerticut  returnable  according  to  law  runs  to  next 
court  held  after  sixty  days  from  date,  i.  191. 
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Execution,  in  Connecticut  if  party  arr<  stwl  tender  tuffi<  ieot  p«rwnt 
property,  officer  must  take  it  and  rrlia*c  ili.-  Ijody,  i.  198, 
199. 
a  lawful  impediment  arising  aft.  r  an  opportunity  of  Icvyiof, 

neglected,  will  not  exonerate  officer,  i,  199. 
vs.  goods  riid  chattels  what,  and  how  executid,  i.  201—207, 

211,  212. 
what  article?  liable  to,  at  common  law,  i.  '^OI — 211. 
articles  exempt  by  statute;,  of  New- Ynik. 

Massai-busettb-. 
Conti«c»icut,  ii    IJO. 
New- Hampshire. 
Vermont. 
Rliode-iiiland. 
Vide  ilatiitf  renn'ottout  con<-f ruing  ttetuliom. 
superseded  by  writ  of  error  before  commencemeut,  i.  210. 
vs   gootls,  chattels  and  lauds,  i   liC. 
how  levied  on  lan(l>  aTitiMn<.><u0i>u  in  New-York,  i.  214,  261, 

262,  ii.  46,   48,  50 
what  estate  included  under  lands  an<l  feni-ments,  i.  214,  215. 
levied  on  lands  and  a  compromise,  officer  entitled  to  pound- 
age, j.  21C. 
vs.  goods,  chattels,  body  and  lands,  i.  2 IS. 
levied  on  lands  in  Massachusetts,  ofllrer  must  maike  specific 

return  of  his  doings,  i.  2 1 9,  220,  '2u'3. 
lands  ill  Massachusetts  may  not  be  taken,  unless  to  accept- 
ance of  creditor,  when  seizin  must  be  delivered  tu  him,  i. 
220. 
may  be  levied  on  land  in  possession  of  the  nlier.ee  of  the  de- 
visee, i.  221. 
to  feme  covert  in  Coiinerticut,  being  creditor,  must  cboot* 

one  of  the  appraisers,  i.  221. 
terms  for  years,  and  estates  for  life  must  be  npprm>tr«l  ai  re«l 

estate,  i.  221,  224. 
any  justice  of  the  peace  within  the  town  i»  the  next  juslic« 

forappjinting  appraisers,  i.  222. 
if  an  officer  by  direction  of  the  creditor  le»f  on  rc»l  estate 
and  proceed  to  appraisal,  he  cannot  aAcrwanlsdi-^iM,  aod 
levy  upon  goods  and  chattels,  i.  222,  223. 
an  equity  of  redemption  must  be  apiuaisod  as  land.  i.  2-3. 
officer's  return  of  levy  on  laud  must  >!iow  that  the  apprau«rt 

were  indifTerent  freeholders,  i.  223,  2:4. 
must  specify  all  the  requirements  of  the  statute  to  vest  * 

title  in  creditor,  i.  263. 
appraisers  of  laiui  taken  on,  must  be  freeholders  of  Ibe  town 
'There  the  land  lies,  or  levy  is  void,  i.22*. 
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Execution,  in  Vermont  two  executions  against  the  same  debtor,  antJ  ia 
favour  of  the  same  creditor,  may  be  jointly  levied  on  the 
Slime  land,  i.  224. 
if  stayed  by  supersedeas,  ofBcer  not  entitled  to  fees,  i.  225. 
returns  of,  vs.  the  body,  i.  335 — 338. 

vs  goods  and  chattels,  339 — 355. 
levari  facias,  i.  356. 
levied  on  lands,  i.  357 — 375. 
hab.  fac.  seizinam  &  possessionam,  i.  "^TS,  377. 
seizin  iiv  dower,  i.  379,  380. 
seizin  in  waste,  i.  382. 
writ  of  partition,  i.  385. 
statute  regulations  concerning:,  in  New-York,  ii.46 — 54. 
issued  by  justice  in  New- York,  ii,  83. 

from  courts  of  justices,  :i    S8. 
statute  i*egulations  concerning,  in  Massachusetts,  ii.  133 — US- 
Connecticut,  ii   228—235. 
indifferent  peisonc  taay  m  certain  cases  be  deputed  to  serve,. 

ii.  229. 
statute  regulations  concerning,  in  Nevv-Hampshire,ii.984 — 290, 
Vermont,  ii.  357—369. 
Rhode- 1  Bland,  ii.  417—423. 
Exigent,  writ  of,  when  awarded,  i.  112.   ii.71 — 73. 
forms  of  returns  of,  i.  326 — 328. 
return  of  wiit  of  proclamation  upon,  i.  329.  ii.  72,  73, 

FEES,   sherifP?,  in  New-York,  ii.  97—100, 
coroner's,  ii.   101. 
constable's,  ii.   101—103. 
gaoler's,  ii.  104. 

sheriff's  and  constable's  in  Massachusetts,  ii.  201—204. 
gaoler's,  ii.  204. 
coroner's,  ii.   204 — 20r>. 

sheriff's  and  constable's  in  Connecticut,  ii.  245,  246. 
gaoler's,  ii.  264. 

sheriff's  and  constable's  in  New-Hampshire,  ii.  326,  327. 
gaoler's,  ii.  327,  328. 

sheriff^s  and  constable's  in  Vermont,  ii.  390,  400. 
gaoler's,  ii.  40t' 

sheriff's  in  Rhode-Island,  ii.  441 — 445. 
town  sergeant  and  constable,  ii.  443. 

GAOLER,    his  appointment  and  office,  i.  48.  ii.  271,  296,  334,  593. 
powers  and  duties,  i    43.  ii.  272. 
liable  for  escape,  i.   49.  ii.  296. 
to  what  extent,  i.  49,  50,  51,  57. 
aftnr  voluntary  escape  cannot  retake  the  party,  i.  63,  157. 
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Gaoler,  liable  to  action  for  abuse  ol  pniioner,  i.  53. 

is  giiilty  of  felony  if  sucli  abuke  occaoont   |>riK>ii«i'»  > 

i.  5*. 
is  liable  to  action  of  escape  if  he  refuMi  toiercite  pnw>ocf 
arrested  on  mesne  procciis,  ihuugb  afii-r  (lit  mufii  <iay  of 
the  writ,  and  to  tine  if  on  criminal  ptoceu,  i  ii. 
and  to  attachnit-iit  for  i^ro^ii  misbclia*  lour  \u  oflice,  i  ii,  "8. 
liable  in  dtbt  for  escape  of  piivoner  lu  exerudou,  uii.  iC, 
not  liable  for  escape  of  one  uuncnU*  led  in  ditciiarfc  of  bail, 

unless  sin  rifl'  assent  tu  suneii'lvr,  I    66. 
may  in  certain  cases  hamper  prisoner  wilJi  iruiit,  i.  43. 
not  liable  for  escape  of  one  coinmitieo  on  void  proccM,  i.  i7. 
continues  in  edifice  after  death  of  siivriff,  ii.   UI. 
must  receive  delinquents,  li.  393. 
''j>::iois,  what,  and  how  provided  at  common  law,  i    265. 
rules  of  Marshelsea  and  Fleet  pnsoa,  i   2t)3,  '^66. 
iu  Nevv-York,  how  built  and  repaired,  i.  .ibb 
when  destroyed,    ficc.  tJOTr  |>n«auiuui.  may  be  disposed  of,  l  166, 

267. 
liberties,  of  what  txtcnt,  and  how  ascfilained,  i.  C67,  ?68. 
condition  of  prisonei  on  the  liberties,  i.  268 
ill  Massachusetts,  how  erected  and  re'/ulated,  i.  ?69,  269. 

Iibert.es,  how  de'ei mined,  i.    if>9,  ■.'TO. 
in  Connecticut,  how  erected  and  reunli'ed,  i    'i'O 

county  liable  for  tscajie^  through  iinuffieicacjr  of, 

i.  '271),  i27I. 
liberties,  bow  ascertained,  ibid, 
in  New-Hampshire,  how  erected  and  reuulalcd,  i    '.'7?. 

Iii)erties,  how  asrertaine.l,   .'72,273. 
in  Vermont,   how  erected  and  regulaitd    i.  '273    ii.  370. 
liberties,  how  ascei tamed,  i.  .i7i. 

VJABF.AS  CORPUS,  i.  '2il. 

writs  of  different  kinds  «lt»crib<Hl,    ,.    -W. 

ad  subjiciMidum,  how  obtained,  and  by  whom  it- 
sued,  i.  24:.'— '244,  248.  ii.  41.  ^66,  4.'9.  450. 

ad  subjicieiKhim,  to  wbom  directed,  aud  by  «bom 
returned,  i.  2U,  243.  li.  42,  366,  4W. 

what  return  sufficient,  i.  246— '.'iS,  2^.  «».  3«<, 

430. 
return   must  set  forth  all  the  facU  as  Ibry  tnilr 

are,  i.  248,  257. 
\n  whose  favour,  i.  243,  548.  iu  l7l. 
issued  in  favour  of  poor  prisoner  holdeo  aAer  t»^- 

iug  oath  provided  for  his  relief,  i.  2i9. 
forms  of  returns  of  cum  cai -a,  i.  389—394. 
nenaltv  on  chancelbr  ..r  luUice  for  rrfioing,  i<.  ♦!• 

toil.    IV.  '^'^ 
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Habeas  corpus,  duty  of  sheriff  on  receiving,  ii.  42,  HI,  372,  450. 

prisoner  may  not  be  removed  from  common  gadl 
by  virtue  of,  after  court  of  oyer  and  terminer 
proclaimed,  ii.  43. 
prisoner  liberated  by  virtue  of,  may  not  be  reim- 
prisoned  for  same  cause,  ii.  43. 
High  bailifr,  ii.  339,  340. 
Highways,  inquisition  of  damages  in  laying  out,  ii.  384. 

when  out  of  repair,  sherifl"  to  complain  to  county  court, 
ii.  246. 
Homine  Replegiando,  i.  240. 

forms  of  returns  of,  i.  388. 
when  and  how  issued,  ii.  174. 

INQUISITIONS  of  waste,  i.  383. 
dower,  i.  380. 
damages,  i.  384. 

<}oat]>  bj  visitaiion  of  God,  i.  404i 
murder,  i.   321,  404—406. 
manslaughter,  i.  407. 
self  murder,  ibid, 
chance  medley,  i.  408. 
lunacy,  i.   409. 
misfortune,  i.  409,  410. 
death,  how  taken,  ii.  320,  321,  321. 
inspection  laws,  officer's  duty  in  relation  to,  ii.  183. 
I-ssues,   what,  i.  108. 

duty  of  SherifT  in  returns  of,  i.  108,   109. 
SherifT  liable  for,  ii.  8. 
may  in  certain  cases  be  sold,  ii.  19,  20. 
jPuvors,  venire  facias  of,  i.  323. 
habeas  corpus,  J.  324. 
distringas,   i.  325. 
Sheriff's  duty  in  returning,  63—69,  176,  177,  243,  244,  510, 

311,  587—390,  452 
constable's  duty  respecting,  ii.  2W,  246. 

LOTTERIES,  unlawful,  sherifo".  Coroners,  constables,  &.c.  to  p    event 

ii   9. 
OATHS,  forms  of,  of  sheriff  on  sale  of  land  subject  to  quit  rent,  n.    14 

of  constable  having  charge  of  jury,  ii.  83. 

of  office  of  shcrifT,  deputy  sheriff,  coror.er  and  chief-mars  ha 

in  New-York,  ii.  95. 

of  ofTice  of  Constable,  ii.  96, 

of  sheriff,  coroner  and  deputy  sheriff  in  Massach  y- 

setts,  ii.  199. 

of  Constable,  ii.  200. 
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Oaths  of  office  of  sheriff  in  Coiincclicui,  li.  262. 

of  deputy  sheritT  ii.  ii'i. 

of  constable,  ii.  2C3. 

of  shtriiTs,  coroners,  ilepuly  thcriff*  and  coustab.'«> 

in  New-hampshire,  ii.  3.'3. 

in  Vermont,  ii.  398, 

OBLIGATIONS,  covenants  and  promises,  i.  215. 

bail  bontls,  what  and  how  taken,  i.  275. 

when  valid  and  when  void,  i.  2'b — 985. 

void  when  taken  colore  officii  of  priioncr  for  ohjict^ 
not  within  tlie  statute,  i.GIS. 

for  ease  and  favor  void,  i.  -79. 

taken  from   an  under  sheriff  rebrictiog    hii  authorilj 
void,  i.  981,  282. 

for  fees  on  execution  void,  i.  277,  278. 

promise  to  delay  sale  of  propeity  taken  oq  execulioa 
void,  i.2i>'z.  ■  -   - 

bond  for  gaol  liberties,  with  warrant  to  coiifvis  judg- 
ment, void,  i.  283 

conditioned  to  remain  a  faithful  prisoner,  and  pay  (ut 
victualling  and  gaoler's  fees,  void,  i.  234. 

in  action  for  escape  on  prison  bond  sheriff  not  liable  to, 
creditor  shall  recover  only  nominal  damages,  i   281. 

sureties  on  bond  to  indemnify  sheiiff  againit  dctaults 
of  deputy  during  the  spare  of  iix  montlu,  not  lia- 
ble for  defaults  after,  i.  285. 
.Outlawry,  what,  i.  110. 

in  what  cases  defendant  subject  to,  in  New- York,  i.  11!,  n. 

70,  71, 
in  what  cases  defendant  subject  to,  in  MasiachusetU,  i.  HI. 
Consequences  of,  i.  Ul,  U2,  113. 
proceedings  to,  i.  112,  113,  ii.  70— 73. 

PRISONS  andpriswicrs;  sheriff  has  charge  of  all  prisons,  except  c.l, 
prison  in  city  of  New- York,  ii.  28. 
keeper  of  city  prison,  his  duty,  ii.  28. 
Sheriff  to  receive  prisoners  under  process  from  Inited  Statei, 

ii.23.  142,  170. 
liberties,  by  whom  designated,  ii.  IV. 
Sheriffs,  &c.  to  receive  felons  in  prison,  li.  30, 

may  not  demand  illegal  tea,  ice.  u.  31. 
prisoners,  howto  be  kept  in  gaol.,  li.  31,  'i-JS. 

may  have  the  liberties  on  bond,  &c.  i.  '.  •  1 ,  578, 

ii.  32. 
going  beyoud  the  limits  wHl  constittilc  to  cjcap* 
ii.  32. 
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Prisons,   bonds  for  the  liberties  assignable,  ii.  S3. 

deblors  or  a  certain  description  may  be  discharged,  and  hou's 

ii.  34—37. 
spiritdus  liquors  not  to  be  used  in  prisons,  except,  kc.  ii.  37. 
prisoneis  in  custoilj' maj'  not  be  renioxed,  except  by  lega! 
process  or  in  cases  of  nectsity,  ii.  161,  17'2,  173,  164, '249. 
statute  regulations  conctrning  in  Massacliusetts,  ii.  155,  170, 
poor  [.risoners,  how  liberated,  ii.  165 — 170,  '236 — '238,  303 

—306,  576,  381.  425—427. 
statute  regulations  concernnig  in   New-Hampshire,   ii.  296 

—307. 
statute  regulations  concerning  in  V<  rmont,  ii.  570 — 384. 

Rhode-Island,  ii.  424—428 
Process,  what,  ii.  217,  276,  344,  4i2, 

to  whom  directed,  and  by  whom  served,  and  how,  i.  59,  ii 
218,  279—281,  549—356,  409,  411—416. 
liiay  be  served  by  shenflf,  who  is  plaintiff,  i.  60. 
if  ong>n»'  "■■'•  '^'^  uirected  to  coroner,  residue  of  the  process 

in  same  suit  must  be,  i.  61 . 
when  directed  to  PJisors,  i  61,  62. 
inust  be  received  by  sheriff  when  (offered,  i.  62. 
in  what  Cases  to  be  directed  to  coroner,   i,  59 — 61 . 
service  of,  i.  66 — 7(). 
officer  in  all  cases  bound  by  his  precept  unless  void  upon  the 

lace  of  it,  i.  63. 
style  of,  how  tested,  served  and  delivered  in   New-York,  ii, 

17—24. 
vs.  absent  and  absconding  debtors  in  New-York,  proceedings  of 

sheriff  thereon,  ii.  56— 57,  221. 
of  forcible  entry,  ii.  59,  60. 
from  justice  of  peace  in  New- York,  ii.  SI. 
from  courts  of  Justices  in  New  York,  ii.  86. 
liow  authenticated,  served  and  returned  in  Massachusetts,  in 
US,   122—1.30. 
i  ci^il,  may  not  be  served  on  Sundays,  ii.  123. 

how   authenticated,  served  and  returned  in  Connecticut,  ii, 
;■■  V  1 7-227. 

how  authenticated,  served  and  returned  in  New-Hampshire,  ii. 

•278—279. 
fo"    '  :,  how  issued  and  executed  in  New-Hampshire,  ii.  316, 

3ll 
how  authenlicated,  ii.  344 — 348. 
how  served,  ii.  349---356. 
• ; '•  how  autiienticatcd  in  Rhode-Island,  ii.  409,  410, 
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REPLEVIN,  what,  i.  227. 

sureties  for,  i.  227,  22S,  ii.  04.  223, 

who  may  biii.g,  i.  '^23,  229,  23.5,  237. 

in  whai  cases  and  for  what  articles  it  lies,  i.  2!9,  230, 

23C    ii.  61,  550. 
flow  sherdf  must  proreed  inmakiiip:,  i.  150—134.  ii.  61,62. 
when  liable  for  insufficient  snrttics,  i   254,  233.  li.  62,  63. 
in  Massachusetts,  when  issued,    and  in   whose  favour,  i. 

23G. 
in  Connecticut,  nature  of  proccedingi  in,  i.  237"-239' 

ii.  223. 
forms  of  returns  of,  i.  330-332. 
in  Vermont,  ii.  350,  351. 
Rescous,   what,  i.  142. 

when  it  can  be  committed,  i.  142. 
may  be  returned  on  mesne  process,  i.  142,  143,  250. 
return  of.  must  be  certain,  i.   143,  145 

may  not  he  returned  on  capias  ut  laffaimn  nt>»  execution,  ex- 
cept by  public  enemies,  i.    144,  145,  158,  159. 
plaintiff's  remedy,  i.   144. 
Return  of  Process,  what,  and  how  made,  i.  255—257. 
upon  mesne  process  may  return  rescous,  i.  256. 
what  in  replevin,  i.  256—260. 
in  habeas  corpus  must  specify    all  the  facts,  1,  257. 
how  made  in  waste  or  redeseizin,  i.  857, 
in  what  cases  sheriff  liable  for  false,  i.  257,  253. 
in  what  cases  for  not  making,  i.  258. 
must  not  return  the  writ  before  return  day,  i.  259. 
cannot  be  made  on  Sunday,  ibid, 
what  may  be  returned  in  writ  of  seizin,  i.  2i8,  259. 
Jieed  not  return  an  execution  whereon  the  money   iJ  collecled' 

i.  258,  261. 
is  good  if  it  can  be  ascertained  by  the  writ,  i.  260. 
erroneous,  maybe  amended  while  suit  is  pendng,  i.  25S. 
what  sufficient,  and  what  not,  i.  260  « 

ill  New- York,  general  return  to  execution  levied  on  land,  $of 
ficient,  i    2t-.l,  262. 
sheriff's  return  not  essential  to  title  of  purchaser, 
i.  262. 
Otherwise  in  Massachusetts  and  Connect icut.  where  rctnrii*  muit 
specify  all  the  requirements  of  the  statute  n..thonzing  such 
levy  without  which  no  title  is  vested  incfeditor,  i-  263. 
Hiots,  duty  of  sheriff  in  Massachusetts,  w  st^p^^res*\nf,  ii.  118--120. 
and  constable,  m  Connecticut,  ii.  908—211. 
in  New-Hampshue,  li.  i"!. 
in  Vermont,  li.  3  36— -iSS 
in  Rhode-Island,  ii.  433,  43i. 
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SHERIFF,  antiquity  of  his  office,  i,  1. 

his  great  authority  power  and  dignit)',  i.  1,  2,  4,  C 
in  England  succeeded  the  eails,  i.  2,  5. 
the  derivation  of  his  name    ^nd  office,  j.  2,  3. 
how  appointed  and  discharged,  i.  5. 
in  New- York,  ii.   1, 
in  Massachusetts,  ii,   105. 
in  Connecticut,  ii,  207. 
in  New-Hampshire,  ii.  268. 
in  Vermont,  ii.  329. 
in  Rhode-Island,  ii.  463. 
continuance  in  office,  i.  6,  ii.  3,  106>  207,  268,  330,  34j. 
his  office  cannot  be  divided,  i,  6. 
lias  the  custody  of  the  county,  i,  7. 
is  a  conservator  of  the  peace,  i.  7,  8,  12.  ii.  208,  3S2. 
may  seize  and  commit  felons,  and  other  high  offenders,  i.  7 

ii,  7. 
to  justify  ii'ioi  hi  »o  duing,  a   felony  must  have  been  com- 
mitted, i.  7. 
may  raise  the  posse  comitatus  in  ttie  execution  of  his  office-, 

i,  7.  ii.   113,  212,  273,  332. 
his  command,sufficient  to  justify  his  assistants,  i,  8. 
if   resisted  may  justify  beating,  and  imprison  the  resist- 
ors, ibid, 
is  the  king's  bailiff,  and  must  seize  forfeitures,  &c,ibid. 
must  account  to  the  exchequer,  ii,  10. 

execute  all  processes  issuing  from  the  king's  courts,  i.  8_, 
return  juries,  i.  8. 

execute  the  sentence  of  the  court,  i.  8.  ii.  241. 
is  the  same  officer  to  the  king's  courts,  as  constable  to  justice 

of  the  peace,  i.  9. 
if  killed  in  execution  of  his  ofBce,  it  is  murder,  i,  9,  19. 
mustseiveallprocesses,  i.  10.  ii.  107,  109,  211,  218,  330,  405. 
may  appoint  under  sheriff,  i.   10.  ii.  4, 
also  a  gaoler,  i,  10.  ii.  107,  213,  334 
general  and  special  deputies,  i.   10,  11,  13.  ii.  5,213,214, 

270,  330,  331,  404. 
bis  under  sheriff,  gaoler  and  deputies  must  all  be  sworn,  i.  11. 
is  ansiverable  civiliter  for  all  their  acts,  i.  II,  23,  24,  27. 

ii.  106,  107,  272,  331,  404. 
may  be  amerced  for  acts  of  his  officers^  i.  12. 
cannot  restrict  the  power  or  authority  of  his  uaUer  sheriff, 

i.  13,  14. 
nor  of  his  general  deputies,  i.  13,  14. 
bond  for  that  purpose,  void,  ibid, 
has  the  custody  of  gaols,  i.  14,  48. 
•ugbt  to  take  boud  from  his  officers,  i.  14. 
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Sheriff  can  appoint  no  more  than  one  sheriff  extraordinary,  i.  15. 

is  not  chargeable  to  plaintiff  for  acts  of  special  deputy  when  no 

minalcd  by  and  appointed  at  request  of  plaintiff,  i.  16. 
but  when  arrest  is  made  by  suchspecial  deputy,  sheniT  is  respon 

siblc,  for  the  prisoner  after  cominitttfJ,  i.  \b. 
So  when  a  person  arrested  is  surrendered  by  his  bail,  i.  15. 
is  liable  for  the  penalty  of  statute  violated  by  his  deputy,  i.  16. 
in  action  against,  for  act  of  his  deputy,  piaintifT  must  prove  the 
original  warrant  directed  by  llie  sheriff  to  sucik  deputy,  i.  16. 
service  on  agent  of,  to  return  wiit  not  sufficient,  i.  17. 
the  day  on  which  he  goes  out  of  office  included  in  Ibe  lix  months 

after  for  return  of  writs,  i.  17. 
entitled  to  fees  il'  he  commences  execution,  i.  17. 
may  sue  at  common  law  on  bail  bond  lu  different  court  from  that 

in  which  the  original  action  was  brought,  i.  17. 
not  liable  for  not  assigning  bail  bond  which  has  been  cauc«lled  OD 

surrender  of  prisoner,  i.  17. 
must  make  return  on  writ  executed  by  him,  inougu  he  go  out  ot 

office  before  return  day,  and  deliver  it  to  new  sheriff,  i.  ifi. 
must  complete  the  levy  of  an  execution  commt-nced  while  in  ofi 

fice,  though  his  office  expire  before  such  completion,  i.  18. 
new  sheriff  must  receive  from  old,  prisoners  and  writs  by  inden- 
ture, i,  18. 
if  sheriff  die  in  office,  his  successor  must  at  his  peril  take  notice 
of  all  prisoners  in  custody,  and  their  causes  of  commitment, 
i.  19. 
in  execution  of  bis  office,  if  resisted,  need  not  dec  back  to  tkr 

wall,  i.  19. 
may  use  all  necessary  force,  i.  14. 
if  killed  in  doing  his  duty,  it  is  murder,  but  if  he  kills  resistor. 

not,  I.  19. 
is  responsible  for  his  deputies,  as  well  in  trespass  as  ca<e,  i.  I"^. 

20. 
may  execute  his  office  until  the  appointment  of  a  successor,  i.  '-P 
is  liable  to  be  arrested  in  New-Yurk  on  civil  process,  i.  20. 
is  entitled  to  fees  for  summoning  jury,  though  he  go  out  of  office 

before  the  venire  is  returned,  i.  20,  21. 
not  liable  in  trespass  for  serving  execution,  because  the  dcf«d 

ant  was  misdescribed  in  the  original  writ,  i.  23. 
action  against,  for  not  as>ignin?  bail  bond,  need  not  be  brought  .n 

the  countv  whereof  he  is  sheriff,  i.24. 
has  no  authority  to  receive  money  on  execution  after  t!.c  tetutn 

day,  i.  2G.  .... 

'  ff  he  send  money  so  received  to  the  creditor  by  mail,  thoush  or  - 
dered  so  to  send  money  received  on  the  execution,  and  «h- 
n»oney  is  lost,  it  is  the  sheriff's  loss,  i.  30.  rf. 
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Sheriff  is  not  answerabie  /or  coiitmcts  made  by  his  deputies  to  do  vrhat 

the  law  does  not  require,  i.  '27 
remedy  may  be  had  on  slierifl's  bond  to  the  state  for  injuries  by 

his  de[)uties,  i.  r27. 
liable  111  trespass  fur  executing  process  of  court  not  having  juris- 
diction, i.  '2S. 
may  not,  in  Connecticut,  be  sued  by  court  of  attachment,  i.  28. 
liable  to  fine  for  not  returning  execution,  i.  30. 
may  perform  all  ministerial  acts  by  depiiij',  i.  30,  31. 
city  slieriffs  have  the  same  powers  within  their  cities  as  county 

sheriffs  witliin  their  counties,  i.  31. 
need  not  shovv  his  warrant,  i   51. 
may  in  Vermont  t.ikc  ad\anlage  of  the   irrei^ular   issuing  the 

scire  facias  on  bail  bundj  when  sued  for  taking  insufficient  bail, 

i.  32, 
must  appoint  gaoler,  i.  46. 
must  receive  ail  wiits  to  him  offtied,  and  give  receipts  therefor, 

i.  62.  '■'■   '<   -I  '.  '-'■^-.   •54'.. 
inay  command  a  sworn  officer  by  parole  to  serve  a  writ,  i.  C'2,  63. 
may  not  dispute  the  authority  of  the  court  issuing  process,  unless 

void  on  the  face  of  it,  i.  63. 
must  do  service  wUh  secrecy,  speed  and  correctness,  i.  63. 
otherwise  liable  to  the  jilainiiff,  i    6'i,  64. 
need  not  show  his  warrant  if  known  as  an  officer,  i.  Si:. 
but  must  declare  its  contents,  unless  resisted,  i    64 
may  pursue  a  defendant  fleeing  into  anoth^r  county,  i.  ,64. 
liable  for  seizing  the  person  or  goods  of  a  stranger,  though,  &c, 

i.  65. 
indentures  between  old  sheriff  and  new,  i.  4.i7. 

sheritr  and  under  sheriff,  i.  468. 
must  give  bond,  ii.  '2,   |05,  'iul,  328. 
and  be  sworn,  ii   3,    lOJ,    ~6"i,    JiiS 
bonds,  how  prosecuted,  ii.  v.   iO(',    112,   113. 
sureties  on,  how  far  liable,  ii.  3,  6. 
&c.  must  take  u)j  wreck>,  ii    S. 

his  duty  on  warrant  agaiiiit  dtluiqueut  coilrct')r,  ii.   1 1. 
on  sale  of  land  sulytct  to  cjuit  rent,  ii.  12,   13,   14. 
concerning  escheats,  ii.    13. 

■power  in  conveyirs  pri^oiieis  to  state  prison,  ii    9. 
liable   to  penally    for  delaiiiiiig  m'^iicy  collected   on  execution,. 

ii.    108. 
not  liable  in  Massachusetts  to  arrest  on  civil  process,   ibid, 
mode  of  collecting  executioe against,  ii.   iOS,    109. 
in  New-Hampshire,   how   appunited,  commissioned  and  sworn.- 

ii,  268,  269. 
must  account  for  fines,  &c    ii,  ;308,  309. 
»inst  distribute  laws,  ii,     C?b, 
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Sickness,  officer's  duty  in  relation  to,  ii.  129,  181,  182,290. 
Summons,    what,  and  how  served,  i.  71 — 74..  ii.  349,  411. 
forms  of  returns  of,  i.  303 — 305. 
of  assize,  i.  396. 
Supersedeas,  what,  and  its  use,  i.  251. 

with  and  without  writ,  i.   252. 

may  be  granted  upon  habeas  corpus,  i.  252, 

and  on  capias,  i.  253. 

does  not  stay  execution  after  commenced,  i.  253. 

a  defendant  superseded  on  prison  liberties,  is  discharged, 

i.  253,  254. 
forms  of  returns  of,  i.  387. 

TAXES,  duty  of  sheriff  and   constable  in  relation  to,  ii.    147,  252, 

312,  313. 
Town  sergeant,  ii.  435—437. 

UNDER  SHERIFF,   his  appointment,  i.  10,  11. 

his  power  and  authority,  i.  10,  12,  13. 

must  be  sworn,  i.  11. 

cannot  be  restricted  by  his  principal,  i.  13, 

may  do  all  acts  that  his  principal  may,  ibid. 

must  act  in  name  of  sheriff,  ibid. 

ought  to  give  bond  to  sheriff,   i.   14. 

is  indictable  for  oppression,  i.  12. 

if  a  return  be  made  by  him,  and  he  confess  the 

same,  sheriff  cannot  disavow  it,  i.  12. 
sheriff  must  be  amerced  for  certain  returns  of 

under  sheriff,  i.  12. 
but  for  false  return  action  must  be  brought  against 

under  sheriff,  i.   12. 
may  depute  a  person  to  do  a  particular  act,  i.  20. 
but  must  do  it  ia  writing,  i.  G3. 
bow  execute  writ  against  lands  and  tenements, 

after  death  of  sheriff',  ii.  16. 

VENIRE  FACIAS,  what  and  how  served,  i.  107.  ii.  310,  311,  387— 
390. 

WARRANTS  of  distress,  forms  of  returns  of,  i.  398— 40.3. 

when  and  how  issued,  served,  and  returned, 
in  Massachusetts,  ii.  146—154. 
for  execution  of  criminals,  how  issued  and  executed,  ii. 

144    1*5. 
how  issued  and  served  in  New- Hampshire,  ii.  291...V9$. 

Withernam,  returns  of,  i.  233,  234. 
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Page  8,  line,  3,  for  iwaeVead  issues,  and  for  la}id,  lands  ;  8,  14,  deie 
io  at  the  end  of  the  line  ;  8,  16,  dele  to  ;  8,  22,  for  of  read  on;  8,  23, 
for  serving,  saving;  8,  30,  for  yew/,  sent;   10,  24,  dele  o/;   13,  17^  for 
or  read  on;    15,  8,  for  //W,  place  ;    17,  23,  after /w/  infprt y«row; 
19,  7,  for  on  read   nn  ;  21,  OO,  ''"'   succeeding,  preceding;    25,    9,   for 
court  o/ justices,  court  or  justices  ;  26,   i  6,  for  held,  hud;  34,  21,  dele 
eoen;  35,   16,  For  justices  read  Jr/stice  of  the  peace  ;  39,   12,  for  on  peti- 
tion,   or  petition;  40,  24,  for /or,  forth;  42,    15,  for  prisoner,  prison  ; 
46,   24,  for  up,  into  ;  49,   30,  for  tenants,  ter tenants ;  51,  33,  for  offi- 
cers, offences;  52,    11,  after  ^c.  read  therein  it  is  provided;    55,  17, 
for  mortgage,  mortgagee  ;  67,  7,  after  remains,  read  ia;fe«  ,•  68,  23,  for 
}nuniments,  minimenis  j  69,  1 ,  after  give,  read  notice  ;  70,  3,  after  capias  in, 
read  zvitkernam  ;  77,  23,  after  an?/  read /)er,sonf  ,•  78,  21,  for  tken,  there  ; 
80,  5,  for  requests,  Tieglects ;   80,  26,  after  subscribed,  read   f?<c//  oa/A  ; 
82,  18,  for  return,  virtue;  92,  7,  for  having,   have;  99,   15,  for  of  anU, 
or;  and  for  on,    o/",-    101,   18,  for  small,  all;  106,  26,   after  cause  reail 
Zie  shoKn;   106,  31,  fornntf,    6;//;   107,  8,  dele  7nade ;   110,  15,  for /o, 
btj;   115,   15,  fori'»7,  wr/<;   117,  2,  for  executed,  excited ;   140,  27,   for 
flntf,  o«e  ,•   163,   18,  for  no,  a;   164,  26,  for  to  appoint,  must  appoint; 
181,  for  a  .  at  the  end  of  the  1  Ith,  19tb,  23d  lines,  read  as  if  a  ,•  only- 
had  been  inserted  j- 188,   13,  for  unknoicn,  knorvu  ;  208,  30,  for  preserve, 
pursue;  209,  14,  after /nrf  read  opposition;  220,  25,  for  as,  or;   221, 
20,  add  time  of  trial;   251,    14,   for  lieu,  lien  ;  2GS,   19,  after  ww/ read 
each;  276,28,  for  process,  processes;   291,    17,  after  c?a^f  dele  ^;  29S, 
32,  for  forfeit  read  forfeiture;  354,  18,  for  arrest,  assist;  374,  31,  for 
damage,  discharge  ;  385,  12,  after  gao/?/arrf,  if  ad  0' :   395,   1,  for  poner, 
forever  ;  426,  27,  for  desire,  design. 
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